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REPORT 

OF    THE 

CASE 

JOHNDORRANCE  againft  ARTHUR  FENNER, 

TRIED  AT  THE    DECEMBER  TERM,  OF  THE  COURT  OF 

COMMON  PLEAS,  IN    THE   COUNTY    OF 

PROVIDENCE,    A.  D.  iSoi. 

TO  WHICH  ARE  ADDED, 
THE 

PROCEEDINGS 

IN    THE 

CASE 

ARTHUR  FENNER  vs.  JOHN  DORRANCE. 


Carefully  compiled  from  NOTES  correftly  taken  by 

fever ai  Gentlemen  who  were  prefent  during 

the  whole  Courfe  of  the  Trial, 


PROVIDENCE  : 
Printed  by  BENNETT  WHEELER, 

AN*?  SOfcP    AT    HIS     QjJFJCE,     IN    WeSTJUI  N6XE  R.SXR  JSET? 
l802. 


3  2.  <r  5  § 


TO  THE   PUBLIC. 

THE  principal  object  of  the  following  publica- 
tion  is  a  defire  to  correct  the  ftrange  mifreprc- 
fentations  of  the  evidence  given,  and  the  proceed- 
ings of  the  Court,  at  the  trial  here  dated,  which 
have  been  induftrioufly  circulated  particularly  in 
the  country  part  of  t^e  State.  Whatever  may  be 
our  fentiments  in  regard  to  the  merits  of  the  Cafe, 
or  the  inter  efts  of  the  refpective  parties,  we  have 
uniformly  been  anxious  that  this  work  mould  be 
conducted  with  a  ftricx  regard  to  candour  and  cor- 
reclnefs*  It  is  fubmitted  to  the  public,  under  a 
perfect  recollection  of  the  multitude  of  witnefies 
who  are  knowing  to  the  truth,  or  the  falfehood,  of 
the  facts  here  ftated  ;  and  who  will  compare  the  re- 
prefentations  here  made  with  the  tranfactions  they 
?aw  and  heard  at  the  trial.  It  is  alio  fubmitted, 
under  a  full  confeioufnefs,  that  party  prejudices  and 
intcrefted  inducements  will  probably  leek  out  occa- 
sions for  difapprobation  and  contradiction;  Howe, 
ver,  as  we  believe  that  impartiality  has  been  the 
conftant  guide  throughout  the  whole  compilation, 
it  lhall  ftiil  gover^jOn  our  Parr,  in  applying  the  pro- 
per corrections,  when  fach  lhall  be  found  neceffary. 
If  in  the  h'utory  of  this  long  and  intricate  trial, 
conducted  under  peculiar  circumliances  of  hurry  and 
inconveniency,  fome  errors  have  unwarily  efcaped 
the  Compiler  (or  us)  and  fhall  be  pointed  out,  they 
fhall  be  candidly  and  cordially  acknowledged  and 
Corrected, 

In  Hating  the  teftimony  given  at  the  trial,  we  be- 
lieve ftrict  precifion  has  been  obierved,  in  giving 
(0  both  the  parties  alike  their  full  weight  ;  and  the 

words 


?rri$s  of  the  witrefTes  themfelves  have  been  prefer* 
vrd  as  far  as,  in  feperating  the  applicable  from  the 
r-;-npiicnb:c,  the  propriety  of  the  Cafe  has  required. 
The  [knits  of  the  work  have  not  permitted  fo  full 
..n.  inkTru.n  cf  the  arguments  of  the  refpective  Coun- 
^?  Hv  far,  as  is  wifncd.  The  heads  of  the  argu~ 
:-  ■■<■:<  an\y  rre  laid  down,  and  fuch  particular  de- 
cteroatory  eC-.jfions  as  feeiTied  ,to  wear  the  general 
colour  of  the  *vhole.  In  reciting  the  different  de* 
ciiionsof  the  Co:j:t,  particular  attention  has  been 
h&i  ?o  a  f{)\)  ttatement  of  the  que  (lions  before  them  5 
^.nd  the  words  of the  Court  hav.e  been  noted  verka- 
ihiu  where  inferences  mignc  he equivocally  drawn, 
and  y.'lure  i;«po»rint  principles  were  concerned  in  % 
o  ideal  inter  pre  tart:/ a  ot  words. 

r?wiomcs>  February  2.7,   iSga, 


'*£*#! 


COURT  of  COMMON  PLEAS 


FOR    THE 


COUNTY  of  PROVIDENCE, 

December  Term,  A.  D.  iSou 


PRESENT 


Hon.  Daniel  Owen,  Efq.  Chief, 
John   Harris,         "J 
Wheeler  Martin,  f  Efquires, 
Daniel  Howard,  t       Justices* 
Arnold  Pain,        J 


In  the  Cafe 
JOHN  DORRANCE  vs,  ARTHUR  FENNER, 


Ray  Greene^ 
James  Burr'tll. 

Nathaniel  Searle 


David  Howell> 
Ajher  Robbing, 
Daniel  Lyman, 


j//>jun.    >  Efq'rs 

earle,  J 

dh  7 

ins,  J.  Efq' 


.  Counfel  for  the 

Plaintiff. 


rs,  Counfel  for  the 
Pefendant, 

THIS 


& 


THIS  was  an  Action  of  the  Cafe  commenced  at 
the  prefent  Term   bv   John   Dorrance,   Efq. 
againft  Arthur  Fenner,  Efq.  Governor  of  the  State 
of  Rhode-]  fland,  charging  the  Defendant  with  hav- 
ing, falfely  and  malicioufly,  flandered  and  defamed 
the  good  name,  fame  and  reputation  of  the  Plain- 
tiff.    The  Declaration  confifted  of  fixteen  counts  j 
the  firft  of  which  charged  the  Defendant,  that  he,  at 
"  Providence,  on  the  firft  dav  of  May,  A.  D.  1801, 
then  and  there  having  difcourfe  of  and    concerning 
the  Plaintiff  with  divers  good,  faithful  and  credible 
citizens   of  faid  State,  and  of  the    United  States, 
falfely  and  malicioufly,  openly  and  publicly,  fpoke, 
uttered,  pronounced  and  publifhed,  in  the  prefence 
and  hearing  of  divers  of  the  aforefaid  good,  faithful 
and  credible  citizens  of  faid  State,  and  the  faidUni- 
ted  States,  thefe  falfe,  feigned  and  fcandalous  words 
following,  of  and  concerning  the  Plaintiff,  to  wit : 
John  Dorrance  (meaning  the  Plaintiff)  has  fold  to 
Doctor  Pardon  Bowen,  for  thepurpofe  of  diffection, 
the  dead  body  of  a  certain  man,  who  hung  himfelf 
in  Scituate,  in  the  county  of  Providence  aforefaid, 
In  the  year,  1799  :  Which  faid  dead  body  had  been 
left  in  the  care  of  the  faid  John  Dorrance  (meaning 
the  Plaintiff)  by  fome  cf  the  inhabitants  of  faid  Sci- 
tuate,  to  be  decently  buried,  according  to  his  (mean- 
ing the  Plaintiff's)   directions  :    That  he   the  faid 
John  Dorrance  (meaning  the  Plaintiff)  had  received 
from  faid  Pardon  Bowen  a  beaver  hat,    in  payment 
for  the  aforefaid  dead  body,  fold  to  the  faid  Pardon 
Bowen   as  aforeiaid,  by  the  faid  John  Dorrance 
(meaning  the  Plaintiff)  and  that  the  laid  John  Dor* 
ranee  (meaning  the  Plaintiff)  had  the  impudence  to 
wear  the  aforefaid  hat  on    his  (meaning  the  Plain- 
tiff's) head,  while  he  (meaning  the  Plaintiff)  offici- 
ated as  Moderator  of  a  Town-Meeting  of  the  town 
©t  Providence  aforefaid,"  The  fecond,  third,  fourth* 

and 


and  fifth  counts  charged  the  Defendant  with  {peak- 
ing, at  other  times,  words  of  nearly  the  fame  import, 
varied  only  in  the  form  of  exprefTion.  The  fixth, 
feventh  and  eighth  counts  charged  him  with  having 
a  difcourfe,  at  different  times,  with  divers  citizens, 
previous  to  the  ele&ion  in  May,  1800,  of  and  con- 
cerning the  Plaintiff,  and  of  and  concerning  his  of- 
fice of  a  Juftice  of  the  Court  of  Common  Pleas  for 
the  County  of  Providence,  and  of  tne  execution  of 
Aid  office  by  the  Plaintiff ;  and  in  fuch  difcourfe 
of  faifely  and  malicioufly  {peaking  the  aforefaid 
words,  with  an  intent  to  depnve  the  Plaintiff  of  the 
laid  office,  to  bring  him  into  difrepute,  contempt 
and  hatred,  amongft  the  afoiefaid  citizens,  and  to 
prevent  his  re-election  to  the  laid  office,  by  the 
General  Aifembly,  at  their  Seffion,  in  May  1800. — ? 
The  eight  lalt  counts  charged  him  with  having 
faifely  and  malicioufly  written  and  publiihed,  and 
caufmg  to  be  written  and  pubiifbed,  certain  falfe, 
malicious  and  fcandalous  libels,  in  the  form  of  paper 
writings,  containing  the  fame  words  of  and  con- 
cerning the  Piaintiff,  and  of  and  concerning  his  of- 
fice aforefaid,  his  execution  thereof,  and  his  election 
thereto,  in  the  fame  manner  and  with  the  fame  intent 
as  declared  in  the  eight  firft  eounts. 

The  Declaration,  in  fetting  forth  fpecial  dama- 
ges, ftated,  that  the  Plaintiff,  by  reafon  and  mean§ 
of  tne  fpeaking  and  puoliihing,  by  the  Defendant, 
faid  words,  and  of  writing  and  publuh'ng,  and  cau- 
fing  to  be  written  and  publifhed  the  faid  libels,  had 
been  injured  in  his  faid  good  name,  fame  and  repu- 
tion,  by  him  gained  and  enjoyed  among  the  faid 
good,  faithful  and  credible  citizens  :  That  divers 
of  faid  citizens  had  withdrawn  from  him  their  eileem 
refpeet  and  confidence  :  That  his  faid  ele&ion  to 
faid  office  of  Juttice  of  the  Court  of  Common  Pieae 
was  injured  and  affecledj  and  that  he,  in  the  fame  e- 

lection 


kion*  loft  the  good  and  legal  votes  of  twenty  of  the 
members  of  faid  General  AfTembly  who  had  good 
right  to  vote  therein.  The  damages  were  laid  at 
fifteen  thoufand  dollars.  To  which  Declaration, 
the  Defendant  filed  the  following  Pleas. 

"  And  the  faid  Arthur  Fenner  comes  into  Court 
and  defends  the  force  and  injury  when,  &c.  and  as 
to  the  fpeaking  and  publilhing  all  or  any  of  the 
words  j  and  as  to  the  writing,  or  cauflng  to  be 
written,  or  publifhing  all  or  any  of  the  faid  words  or 
libels,  in  all  or  any  of  the  counts  of  the  Plaintiff's 
Declaration  aforefaid,  he  the  faid  Arthur,  faith,  that 
be  is  not  thereof,  or  of  any  part  thereof,  guilty,  in 
manner  and  form  as  the  Plaintiff,  in  his  Declaration 
aforefaid,  hath  alledged  and  charged  againlt  him  s 
and  ofchis,  &c.     By  David  Howcil,  hts  Attorney.'' 

"  And  the  Defendant,  by  leave  of  the  Honorable 
Court  here,  and  according  to  the  ftature  in  this  be- 
half provided,  further  pleads  and  fays,  as  to  the 
fpeaking,  uttering  and  publishing  the  words  men- 
tioned and  charged  agatnft  the  laid  Defendant,  in 
the  firft,  fecond,  third,  fourth,  fifth,  fixth,  feventh, 
and  eighth  counts  of  his  aforefaid  Declaration,  the 
Plaintiff  his  Action  aforefaid  thereof  againft  him, 
ought  not  to  have  and  maintain  ;  but  from  having 
and  maintaining  the  fame  ought  to  be  precluded 
and  barred  5  becaufe  he  faith,  that  the  laid  dead 
booy"  in  the  ialt  aforefaid  counts  of  faid  Declaration 
n  emioned,  was  the  dead  body  of  a  ftranger  who  died 
in  fud  bcituate,  and  was  there  decently  buried,  by 
and  under  the  direct?  an,  and  at  the  txpenceof  thea- 
fcreidia  Town  of  Scuuate,  on  the  ijtn  day  of  Feb- 
ruary, A.  D.  1799  :  That  faid  dead  body  was 
taken  vp  from  the  aforefaid  place  of  its  interment 
and  rt moved  10  and  deposited  in  a  certain  building, 
in  laid  i own  of  Province,  to  wit*  at  faid  Proyw 

de'aec 


,5  .   > 

dence,  on  the  19th  day  of  February,  A.  D.  179^ 
that  at  faid  Providence  on  the  20th  day  of  Feb.  A.D. 
1799,  a  certain  agreement  and  ftipulation  was  made 
and  entered  into,  bv  and  between  John  Harris*    Gi- 
deon Auftin,  and  Jofeph  Knight,  Efquires,  Gid 
Angell,  Samuel  Wilbour,  ]un.  and  Squire  Franklin, 
Members  of  the  Town  Councd  and  Agents  for  laid 
Town  of  Scituate,  on  the  one  part  j  Pardon  Bowen, 
of  faid  Providence,  Phyfician,  on  another  pare ;  and 
John  Dorrance,  of  faid   Providence,  Efqmre,    the 
Plaintiff  aforefaid,  on  the  laft  part,  to  the  following 
fubftance  and  effect  :     The  faid  John  Dorrance,  the 
now  Plaintiff,  then  and  there  agreed  to  and  with  the 
other  two  contracting  parties  aforefaid,  that  he  would 
take  the  Uld  dead  body  into  his  cars  to  be  decency 
buried,  in  faid  Providence,  under  his   care  and  di- 
rection.    The  laid  Pardon  Bowen  then  and  there  &- 
greed  to  and  with  the  other   contracting   parcies  a- 
toreiaid,  that  he  would  procure  a  fui  table  coffin,  aid 
be  at  the  expence  of  faid  funeral,    to  De  conducted 
under  the  iuperiniendance  and  direction  or  the  laid 
John  Dorrance,  as   aforefaid  ;  and    that    he    woo  id 
pay  to  the  faid  John  Harris,  Gideon  Auftin  and  Jo- 
feph Knight,  Efquires,  Gideon  Angeil,  Sanriuel  vVii- 
biMir,  jun.  and  Squire  Franklin,    Members  of  tne 
Town  Council  and  Agents  for  laid  Town  oi  ocitu- 
ate,  the  fum  of  forty  dollars,  as  a  eonopeniation  for 
the  trouble  and  expence  of  laid   Town  of  SerfUace, 
in  the  prerniies.     And  the  faid  John  Harris,,  Gideon. 
Auftin  and  Jofeph  Knight,  Efquires,   Gideon  ?£a» 
gel),  Samuel  Wilbour,   jun.   and   Squire  Fraakiiti, 
Members  of  the  Town  Council  and   Agents  for  laid 
Town  of  Scituate,  then  and  there  agreed  to  and  win 
the  other  contracting  parties  aforefaid,  taat  in  confi- 
deration  of  their  feveral  undertakings  aforefaid,  to  be 
by  them  faithfully  executed  and  performed,  and  of 
the  faid  ium  of  forty   dollars  to  them  in   hand  paid 
by  the  faid  Pardon  Bowcn,  they,  the  laid  John  Har- 
as, Gideon   Auftin  and  joleph  Knight/  Efquires, 

Giucon 


Gideon  Angell,  Samuel  Wilbour,  jun.  and  Squire 
Frank!  ic,  Members  of  the  Town  Council  and  A- 
gents  for  faid  Town  of  Scuuatej  would  indemnify 
and  fave  harmlefs  the  faid  Pardon  Bowen  and  a'l  o* 
thers,  of  and  from  all  manner  of  cofts  and  damages, 
which  might  arife  and  fall  on  him  or  them  ;  by  means 
of  any  profecution  thereafter  to  be  brought  agamft 
him  the  faid  Pardon  Bowen,  or  any  other  perfon  or 
perfons,  by  the  faid  Town  of  Scituate  or  by  any  in«. 
habitants  thereof,  on  account  of  the  taking  up  and 
removal  of  faid  dead  body  from  Scituate  as  afcre- 
faid  j  and  that  they  the  faid  John  Harris,  Gideon 
Auftin  and  Jofeph  Knight,  Efquires,  Gideon  Angell, 
Samuel  Wilbour,  jun.  and  Squire  Franklin,  Mem- 
bers of  the  Town  Council  and  Agents  for  faid 
Town  of  Scituate,  would  leave  the  faid  dead  body 
lander  the  care  of  the  Plaintiff,  to  be  decently  6u- 
rced,  under  his  care,  fuperintendar.ee  and  dire&ion. 
And  the  laid  John  Harrs,  Gideon  Auftin  and  Jo- 
feph Knight,  Efquires,  Gideon  Angellr  Samuel 
Wilbour,  jun.  and  Squsre  Franklin,  then  and  there 
returned  to  their  federal  homes,  in  faid  Scituate,  ful- 
ly trufting  and  confiding,  that  the  feverai  agreements 
aforefaid  of  the  contracting  parties  aforeiaid  would 
be  carried  into  efTecT:,  in  every  particular  as  afpre- 
iaid,  in  good  faith  and  without  any  deceit  or  equivo- 
cation in  any  of  faid  contracting  parties.  And  the 
Defendant  further  in  fa£t  avers,  that  at  faid  Provi- 
dence, on  the  twentieth  day  of  February,  A.  D. 
1799,  between  ths  hours  of  10  and  1 1,  at  nignt,  the 
laiu  dead  body,withcut  any  fhirtor  any  otherxover- 
ing  other  than  its  own  (kin  and  hair,  was  put  into  a 
itraight,  rough  box  made  of  pine  boards,  held  to- 
gether by  nails  partly  driven  into  faid  boards,  with 
room  enough  under  their  heads  for  the  claws  of 
an  hammer  to  pafs  and  eafily  draw  them  out : — ; 
Which  laid  box  and  dead  body  was  then  and  there 
put  into  trie  ground,  eighteen  inches  below  the  fur«? 
face  and  not  deeper,  and  covered  over  with  loofe 

dirt* 


dirt.  And  the  Defendant  further  avers,  that  within 
three  hours  after  the  time  lad  aforefaid,  the  faid 
dead  body  was  taken  out  of  the  earth,  the  faid  box 
being  left  behind,  and  was  carried  and  depot!  ted  in  a 
certain  building,  in  faid  town  of  Providence,  and 
theft  and  there  came  to  the  ufe  of  the  faid  Pardon 
Eowen,  and  was  by  him  the  faid  Pardon  Bowen, 
then  and  there,  appropriated  and  converted  to  his 
ufe  as  a  Phyfician  or  Surgeon,  and  was  then  and 
there,  under  his  fupenntendance  and  direction,  dif- 
fered, the  flefh  and  bones  and  entrails  feparated5 
and  the  bones  framed  again  to  their  feveral  places 
to  exhibit  a  (kcleton  or  anatomy  of  faid  human  bo- 
dy. And  the  Defendant  further  avers  in  fact,  that 
at  fajd  Providence,  after  the  faid  dead  body  had  beea 
converted  to  the  ufe  of  the  faid  Pardon  Bowen,  in 
manner  aforefaid,  and  wkhin  three  weeks  thereafter, 
he  the  faid  Pardon  contracted  with  Benjamin  Ran- 
dal], of  laid  Providence,  Hatter,  for  a  good  Beaver- 
hat  to  be  made  by  the  laid  Randall,  on  the  faid 
Bowen's  account,  and  at  his  the  faid  Bowen's  ex- 
pence,  and  delivered  to  the  now  Plaintiff:  For  which 
laid  hat  the  faid  Pardon  Bowen  then  and  there  paid 
and  fatisfied  the  faid  Benjamin  Randall. 

And  the  Defendant  further  in  fact  avers,  that  at 
faid  Providence,  on  the  third  Wednefday  of  April, 
1800,  the  faid  Benjamin  Randall  delivered  faidBea- 
ver„hat  to  the  Plaintiff,  who  then  and  there  accept- 
ted  and  received  faid  hat,  and  converted  the  fame 
to  his  ufe  i  and  that  he  the  Plaintiff  then  and  there 
refufed  to  give  to  faid  Randall,  a  receipt  therefor,  aL 
ledging  that  the  tranfaction  was  of  a  delicate  nature. 
And  the  Defendant  further  in  fact  avers,  that  at  faid 
Proviaence,  at  the  faid  time  when  the  faid  Pardon 
Bowen  contracted  with  faid  Randall,  for  faid  hat, 
or  on  faid  third  Wednefday  of  April,  1800,  the 
faid  Pardon  Bowen  was  not  indebted  to  the  Piain- 
tiff  for  any  caufe,  matter  or  thing,  other   than  for 

law-advice 
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law-advice  given  to  the  faid  Pardon  Bowen  by  the 
Plaintiff,  during  the  time  in  which  he  the  Plaintiff 
held  a  commifiion,  and  acled  as  a  JufHce  of  the 
Court  of  Common  Pleas  for  faid  County  of  Provi- 
dence, and  was  under  his  oath  of  office  as  fuch  juf- 
tice,  and  other  than  for  the  fervices  rendered  to 
faid  Pardon  Bowen,  touching  and  concerning  the 
Aid  dead  body's  pafling  to  the  ufe  of  the  faid  Pardon 
Bowen,  in  manner  as  aforefaid  j  for  the  former  of 
■which  description  of  fervices,  he  the  Plaintiff  always 
refufed  to  receive  any  pay  from  him  the  faid  Pardon 
Bowen,  to  wit  ;  at  faid  Providence.  And  the  De* 
fendant  avers,  that  the  Plaintiff,  to  wit  s  at  laid 
Providence,  never  paid,  or  promifed  to  pay,  or  was 
liable  to  pay,  to  the  faid  Pardon  Bowen,  any  money 
or  other  valuable  confederation,  for  faid  Beaver-hat, 
either  than  as  by  the  one  or  by  the  other  defcn prion 
of  fervices  laft  aforefaid.  And  of  all  the  premifes^ 
the  Plaintiff,  at  faid  Providence,  on  the  aforefaid 
day  v,htn  the  laid  Pardon  contracted  witnfaid  Ran- 
dall for  faid  hat,  and  on  the  aforefaid  day  when  faid 
hat  was  dthveretl  by  faid  Randall  to  the  Plaintiff, 
^as  well 'knowing.  Wherefore  the  Defendant,  at 
the  laid  feveraj  tiqnes  when,  &c.  did  lay  the  faid  fe- 
ve»al  words  againft  him  the  Defendant  alledged"  and 
charged  in  the  laid  firit,  iecond,  thjrd,  fourth, fifths 
iixth,  leventh  and  eighth  counts  of  the  Plaintiff's 
atorciaid  Declaration,  not  malicioufly,  but  pleafant- 
ly,  onty  meaning  thereby,  that  the  laid  Beaver-hat 
was  iur  the  Plaintiff's  connivance  and  breach  of 
truit  as  aforefaid  :  Which  faid  words  had  been 
theretofore  reported  by  others,  as  it  was  lawful  for 
hirti  to  dos  for  the  caufe  aforefaid  -,  and  this  he  is 
ready  to  verity.     Wherefore,  &c. 

By  David  Hotvell,  his  Attorney." 

To  wjiich  Plea  in  Bar>  the  Plaintiff  replied,  in  u- 
fual  f  .  .1,  that  tr?e  Defendant,  at  the  feveral  times 
fnefrpotfed  in  laid  eight   firlt    counts,  of  bis  own 


wrong9  and  without  any  fucb  caufe  as  by  the  Defen- 
dant alledged  in  /aid  Plea%  falfely  and  mahciouQy, 
openly  and  publicly,  fpoke,  uttered,  pronounced  and 
published  the  words  fet  forth  in  faid  counts  ;  and 
thereon  tendered  an  iffue  which  was  joined  by  the 
Defendant.  The  Plaintiff  alfo  joined  the  iffue  of- 
fered by  the  Defendant,  denying  the  whole  Decla- 
;      ration* 

Purfuant  to  a  motion  by  the  Governor's  jCounfel, 
and  the  other  party  agreeing  thereto,  the  Court  an- 
ticipated tr>e  caule  from  the  order  of  the  Docket, 
and  affigned  it  for  trial  on  Wednefday,  the  thirtieth, 
day  of  December,  and  the  ninth  day  of  the  Term. 
The  Caule  being  called,  at  the  opening  of  the  Court 
in  the  morning,  the  Clerk  proceeded  to  empanncl 
the  Jury  ;  and  the  firft  twelve  on  the  lift  of  drawn 
Jurors  having  been  called  and  feated  in  their  box, 
the  parties  were  reminded  of  their  refpective  chal- 
lenges. 

The  Plaintiff  did  not  feem  difpofed  to  make  any 
challenge. 

The  Defendant  objected  to  Nathan  Dyer,  and  of- 
fered for  caufe,  that  the  Juror  was  brother  to  Doc- 
tor Benjamin  Dyer  ;  and  that  Do&or  Benjamin 
Dyer,  at  the  time  of  the  removal  and  diffeftion  of 
the  dead  body,  had  certain  pupils  ftudying  with  him 
who  were  faid  to  have  been  in  fojiic  meafure  con- 
cerned in  that  tranfaction.  Mr.  Howell,  for  the 
Defendant,  obferved  that  a  Juror,  in  any  caufe, 
ought  to  fit  "  neat  and  clean  as  a  meet  of  blank  pa- 
per :"  That  it  was  reafonable  to  fuppofe  that  Doc- 
tor Dyer  muft  have  been  fomewhat  uuerefted  or  af- 
fected by  the  conduct  of  his  pupils,  and  was  there" 
fore  himfelf  implicated  in  the  bulinefs  :  That  the 
Doctor's  Drother,  the  Juror  challenged,  muft  of  ne- 
ceflity  feci  intercfted  in  the  reputation  ot  the  Doctor, 
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and  without  doubt  did  entertain  a  partiality  not  on* 
]y  for  him,  but  for  all  thofe  to  whom  the  Doctor 
birr.ielf  was  partial,  and  cf  courfe  Would  be  partial 
to  Judge  Dofrance  who  was  fo  deeply  involved  in, 
the  affair.  The  Cou^Tel  in  behalf  of  the  Plaintiff 
obferved>  that  the  name  of  Doctor  Dyer  or  any 
of  his  pupils  was  no  where  mentioned  in  the  record 
of  the  Cafe  :  That  he  was  in  no  way,  directly 
or  indirectly,  interefted,  implicated  or  concerned  in 
the  caufe  at  iffue  ;  but  might  have  been  himfelf,  to 
every  intent  and  purpofe,  a  legal  and  competent  Ju- 
ror in  this  tnaljand  it  would  therefore  be  an  abfurdity 
in  the  extreme  for  the  Court  to  hearken  to  luch  fur- 
mifes  againft  the  Doctor's  brother,  to  whom  there 
could  not  poffibly  be  made  any  legal  or  reafonable 
objection* 

The  Chief  Juftice  obferved,  that  the  caufe  was  of 
great  importance  as  it  concerned  the  reputation  and 
feelings  of  the  Chief  Magiftrate  of  the  State*     The 
trial  had  become  a  matter  of  great  public  anxiety, 
and  on  that  account  it  became  the  Court  to  be  vigi- 
lant and  careful   that  rhe  fame  fhould  be  conducted 
properly  :    He  was  therefore   delirous    of   having 
**  fuitable  men"  for  Jurors.     He  faid,  it  was  intima^ 
ted  from  the  Bar,  that  the  Juror  challenged  did  not 
come  within  anylegal  objection  laid  down  in  the  books 
For  his  part  he  mould  no'ritnctly  confine  himielf  to 
any    rigid  maxims   of  Law,   any  precife  principles 
ftated   in   the  Booksj   the  common  cuftoms  of  this 
country,  or  the  former  pra£tice  of  this  Court ;  but 
(hould   endeavour  by  every  means  to  empannei  a 
jury    in   this  Caufe   wholly   free  from  intereft  and 
prejudice  to   the  parties.     The  Court,  alter  fome 
private  confultation,  ordered  the  Juror  off. 

Mr.  Howell  fuggefted  to  the  Plaintiff's  Counfel, 
that  Naaman  Aldncr^  a  Juror,  was  in  fome  degree 
nlattd  to  the  family  of  Comitock's,  to  which  family 
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jhe  Governor's  Wife  was  alfo  related  :  He  wifhed 
to  know  whether  the  PiamtifFon  that  account  would 
obiecl  to  the  Juror.  He  wasanfweredthat  the  Plain* 
tiff  was  difpofed  to  truft  his  cauie  to  a  Jury  em- 
panneled  according  to  cbe  lot  of  the  Law  :  That 
he  then  knew  of  no  objection  to  any  of  the  jurqrs 
who  were  regularly  returned  to  ferve  at  the  prefen? 
Term,  and  fhould  not  chatjengeajuror  on  any  .ac- 
count but  where  law  or  practice  fhould  require  ; 
and  that  to  Mr.  Aldrich  in  particular,  he  fertew  of 
no  legal  or  cuitomary  objection,  on  account  of  any 
diftant  relauonihi?  that  might  poffibly  e#'ft  between, 
him  and  the  Governor.  Mr,  Aidrich  appeared  from 
the  fmail  knowledge  he  had  of  him,  to  be  a  gentle- 
man firmly  independent  in  mind,  and  wholly  ditin- 
terefted  in  the  caufe  on  trial  ,  and  therefore  he  was 
perfectly  contented  with  htm.  Mr.  Aldrich  was  now 
called  on  to  declare  in  what  degree  of  relation  fliip 
he  flood  with  the  Governor.  The  relationfhip  how- 
ever appeared  to  be  fo  remote,  and  obfeure,  chat 
neither  he  or  the  Governor  were  able  to  trace  or  q%* 
plain  it.  Judge  Pain  declared  from  the  bench, 
that  he  believed  that  the  grandmother  ot  Mr,  Al- 
drich was  filler  to  the  mother  of  the  Governor's 
wife,  which  made  the  Juror  and  the  Governor's 
wite  tqurth  coulins.*  Mr,  Howell  then  oblerved, 
jhat  although  the  relationship  did  not  come  with.* 
Jn  any  legai  qv  practical  rule  of  challenge  men» 
tioned  in  the  Books  j  and  although  the  favour  of 
relationihip,  if  any,  was  on  the  lide  of  the  Govern* 
or  j  yet  as-'toe  other  party  leemed  lo  well  consented 
with  the  Juror,  it  feemed  to  betray  fome  fecret  in-" 
tcrelt  in  him,  which  was  a  reafonable,  if  not  a  legai 
cauie  of  challenge  on  the  Defendant's  fide.  He 
thereupon  moved  the  court  tha,t  the  Juior  be  fet  a« 
fide.  The 

*  It  proved  that  JuJge  Pain  was  totally  n\ift»lcen,  for  it  turned  out,  that 
the  mother  of  the  Governor's  wite  wai  i»  no  way  related  to  the  Coaittock  f*V 
raiily  j  but  that  her  tiiksv  wai  really  oi  that  aame. 
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The  Chief  Juftice,  m  giving  the  decifion  of  the 
Court,  faid,  that  he  had  known  Jurors  who  were  re- 
lated to  parties,   in  fome  inftances,  give  their  Ver- 
ditt  againft  the  partv   to  whom  they  were  related. 
He  had  alfo  known  Verdicls  annulled  by  the  Gene* 
ral  Aflemblv  by  reafon  of  relationfhip  being  after 
the  trials  difcovered  between  the  parties  and  the  ju- 
rors.   He  was  therefore  of  opinion  with  ihe  other 
Juftices  that  Mr.  Aldrich  mould  go  off  the  Jury, 
which  accordingly  he  did. 

James  Hammon,  another  Juror,  was  called  oi* 
by  the  Defendant's   Counfel   to  declare  whether  he 
had  ever  previoufly  formed  any  opinion  in  this  caufe, 
or  whether  he  had  ever  publicly  esjpreffed  any  fuch, 
opinion.     He   anfwered  that   he   did  nut  perhaps 
precisely  underftand  what  might   be  deemed  by  the 
queftioners  an  opinion  iorrr.ed  in  the  Cafe.  He  faid, 
he  knew  that  the  dsfpute  which  had  originally  cauf- 
eo  the  commencement  of  this  action  to  have  been 
a  long  time  in  agitation  :  That  it  had  been  continu- 
ally a  fubjecl:  ot  general  conversation  in  the  town  of 
Providence  in  which  he  belonged,  and  had  natural- 
ly divided  the  citizens  into  different  and  oppclite 
parties  attached  reipectivety  to  each  party  in  the  Cafe 
*— T»  at  he  Was  equally   an  acquaintance  and  friend 
to  both  parties  in  the  Cafe,  and  had  ever  been,  as  he 
conceived  was  right,  deiirous   that   the  animosities, 
between  them  might  fubiide,  and  that  all  their  mat- 
ters in  diipute,  including  the  Cafe  on  trial:(houid  be 
lettled  by  an   amicable  compromife,  without  any 
further  recourfe  to  the  Law.    To  accomplilh  which 
defirabic  purpofe,  he   had  frequently  joined  in  the 
current  converfation  upon  the  fubjed,  and  had  feve* 
rai  times  fuggeited  to  his  neighbours  the  beneficial 
conkquences  that  might  reiulc  from  an  attempt  by 
diiinccrettcd  perlons  to  bring  about  fuch  a  fettle- 
ment :  That  he  had  never  been  fully  informed  of 
the  whole  hiltory  of  the  diipute,  nor  was  he  precife- 

iv 


?3 

i  Vith  the  grounds  of  complaint  on  ei- 
><Ti    vhat  knowledge  he  had  ac* 
.,  L'.tr,  he  had  been   induced  to  be~ 
iifppte  might  poffibly  have  been 
g  a  ffi  on,  mi  fin  format  ion  or  poli- 
;  pJaer  tkan  real  injury,  on  either 

{  roi;  i:  i3'  to  have  been  the  cafe,  "  / 

\  i  that  I  thought  neither  fur  ty  ougb$ 
If  frtJvj    daifiages"     He  faid  he  was 

v  acquainted  with  the   merits  of  the 

rely  lgaonnc  on    which  party    the 
5  ajjo  was  wholly  free  from  preju- 
ki'i>^  towards  either  party.     The  Dc 
t'y  •;  .diienged  him  pn  the  ground, 
I  -urigeo   che  caufe  by  haying  previ" 

(  joov^uecuion  tnereon.     The  Plain- 

%\Q  i    ;d,  that  it  did  not  appear  the 

j  c  :a<i  v   formed  any   opinion    in  the 

•,  ow  in  Court,  nqr   had    he   ever 

pe<  -  Uifts  of  the  caufe,  whereon  he 

:  formed  fuch  opinion.     Rut  if 
i  coofclTed  to  have  faid  could 
v     ,  ■  d  into  a  decided  opinion  of  the 

prefgi  spimon  couid  by  no  means  be 

■  to  the  Governor,  becaufe 
-   Plaintiff*  and  if  ?he  words 
e  allowed  their  utmoft  force, 
%\  ..  ;"arther  than  to  fay  that  Judge 

D  trance  ouj  i  6C  to  recover  very  fteavy  dama- 

^ch :*  Ag(f.i»c  tr-.e  Governor.  On  the  fame^&de  it 
Wis  fuit  icr  oolerved,  that  the  excellency  of  Mr. 
HammoA  character  rendered  it  delirabie  that 
he  ibould  remain  on  the  Jury,  unlefs  fubflantial 
objections  mould  oe  offered  againft  him* 

These  observations  however  did  not  satisfy  the 
Governor,  and  on  his  permitting  in  his  cnailenge,  (he 
Court  ordered  the  juror  off. 

Mr. 
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Mf. Howell  then  objected  to  Charles  Low,  ano- 
ther Juror  j  and  for  grounds  of  objection,  suggefted 
to  the  Court,  that  Charles  Low  was  brother  to  the 
^Vife  of  Charles  Lippltt,  That  Charles  Uppitt  was 
a  warm  and  intimate  friend  of  Judge  Dorrance, 
and  was  politically  opposed  to  Governor  Fenner, 
and  had  been  heard  to  fpeak  in  approbation  of 
the  newfpsper-publications  which  had  latelv  ap- 
peared againft  the  Governor.  Mr.  Howell  also 
suggefted,  that  Col.  Jonn  Low,  father  of  the  ju- 
ror, had,  some  year*  fince,  been  unsuccessful  in 
a  law-suit  with  bis  brother,  and  had  attributed  his 
ill-iuccefs  to  the  influence  of  '.'Governor  Fenner  anc$ 
his  people."  It  was  therefore,  in  his  opinion,  rea- 
sonable to  fuppofe  that  the  Juror  might  entertain  9 
laient  antipathy  towards  the  Governor, 

No  proofs  of  the  facts  ftated  were  however  addu* 
ced. 

The  Jurcr,  on  being  queftioned,  declared,  that  he 
had  never  in  any  manner  prejudged  the  prefent 
caufe.  That  he  harboured  no  perfonal  diflike 
whatever  to  Governor  Fenner,  and  had  but  a  very 
fmall  and  imperfect  perional  acquaintance  with 
Judge  Doirarue.  He  did  not  recollect  even  to  have  e- 
yerlpoken  to  the  Judge  in  his  lite:  He  further  decla- 
red, that  he  had  never  before  heard  or  thought  of  a- 
ny  iufpicions  his  father  entertained  in  regard  to  any 
influence  of  the  Governor  in  the  fuit  with  his  bro-» 
ther  -,  neither  did  he  hold  any  intereft  or  concern  in 
any  attachments  or  antipathies  of  Charles  Lippitt 
that  might  exift  towards  either  of  the  parties  in  this 
Caie.  He  obferved  thai  he  was  drawn  by  lot  and 
returned  by  the  Town  of  Providence,  as  a  Juror  to 
icrve  generally  in  the  bufinefs  of  this  Term,  and  he 
had  accepted  the  undertaking  with  an  intent  to  ac- 
quit himieif  of  the  duties  thereof,  to  the  belt  of  his, 
ability,  according  to  the  law  ofihe  State  and  the  ob« 
/  ilgatiojif 


*5 

ligations  he  owet!  to  fociety.  As  regarded  thi's  parti- 
cular eaufe,he  was  equally  indifferent  and  equally  free 
from  prejudice,  as  in  any  of  the  othercaufes  in  which 
he  had  ferved,  and  had  no  anxiety  to  lit  as  a  Juror, 
or  to  be  exempted  from  it.  The  fentiments  of  his 
heart,  as  well  as  the  iacred  oath  he  was  under,  for- 
bid him  to  be  folicitous  to  fit  in  a  caufe  where  any 
intereft  or  prejudice  could  poflioly  influence  his  con- 
dud  j  and  on  the  other  hand,  where  he  was  free 
from  intereft  and  prejudice,  the  fame  confiderations 
forbid  him  to  (brink  from  the  performance  of  a  duty 
which  the  law  required  of  him,  however  arduous  or 
important  in  itfeif.  Such  was  the  (ituation  in  which 
he  ftood,  and  as  (uch  he  ftood  at  trie  pleafure  and 
difpofal  of  the  Court. 

The  Plaintiffs  Counfel  now  obferved,  that  Mr. 
Howell's  objections  to  the  Juror  were  of  a   lingular 
and    extraordinary  nature.     Ingenuity    ieemed  to 
have  been  driven  to  the  utmoft  ftretch  of  exertion  in 
feeking  out  laboured  pretences  and  colourable  fur- 
mifesto  effect  a  removal  of  the  Juror.     Mr.  Low's 
marriage  connexion  with  Charles   Uppitt   by  no 
means  made  him  connected  with   Judge  Dorrance. 
It  was  not  in  evidence  that  Charles  Lippitt  was   in 
the  leaft  concerned  wirh  Judge  Dorrance  in  the  pro- 
iecution  or  event  of  this  iuit  j  nor  was  it  eyen  fug- 
gefted  that  they  were  concerned  together  in  any  bun- 
aefs  or  purfuit  whatever.     Mr.  Lippitt  being  in  no 
way  related  to  Governor  Fenner  i  his  name  no  where 
mentioned  in  the  cafe  j  no  mftance  of  his  enmity 
towards  the  Governor  fhewn  ;  and  having  no  pof- 
ficle  intereft  in  the  fuit,  he  might  himfdt  have  been, 
againft  trie  moft  rigid  fcrutiny,  fuliy  and  perfectly 
competent  to  (it  as  a  Juror.  But  on  the  part  of  Mr. 
Low,  there  was  no  ihadow  of  impropriety  or  excep* 
tion  even  hinted,  either  as  regarded  his  fen<  litems, 
his  character  or  conduct.     His  being  diitantly  rela- 
led  to  perfons  who  might  be  iuppokd  to  entertain  a 
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to  Governor  Fenner's  political  trahft&ions,  was  aH 
obiefticn   that  would  equally   apply  ro   eVi 
mily    in    the    County     which     had    any    confide 
crable  number  of  connections.     If  political 
ions    were    to   be    taken     ifoto    coh/idetati 
thecanvafling  of  this  Jury,  it  wquld  eert&tnly    bd 
juft  that  both   parties  fhould    be  t eualiy    indulged 
with  the  fame  privilege  :     in  that  cair?,  both  parties 
together  would  have  caufe  of  challenge  agalnft  eVe  * 
ry  Freeman  in  the  County,  and  mult  necefifar        •  a 
elude  the  poffibility  of  ever  being  able  to  empannel 
a  Jury  in  the  cafe.     The  fame  Counf  i    further  c    . 
erved,  that  out  of  the  thirty  drawn  J*  rcri  re'suffik 
d  to  ferve  at  the  prefent   term,  only   fourteen 
mained  on  the  ftand,  befides  thofe  aiieacly    tk<  qft - 1 
in  this  trial  j   the  others  either  not  having  artenc    i 
at  all,  or  were  exculed  by  the  Court  and  returned 
home  j — That   it  was   an  important   right  to  Mr. 
Dorrs  nee  to  preferve,  if  poffible,  the  privilege  of  a 
Jury  drawn  by  lot,  according  to  Law.     That  was 
a  mode  of  trial  to  which  he  was  anxious  to  fubmic 
his  caufe,  without  regard  to  the  political  fentiments 
of  the  Jurors  individually.   But  if  unfubftantial  fur- 
miles  of  the  Defendant  were  thus  allowed  to  prevail 
to  the  exclusion  of  a  pannel  cf  drawn  Jurors,  it  would 
be  necellary  to  fupply  the  deficiency  from  a  venin 
tLen  already  returned  by  the  Sheriff.     That  the  She- 
riff, though  his  character  as  a  gentleman   might  be 
without  reproach,  was  well  known  to  be  an  intimate 
and  particular  friend  of  the  Governor,  and  was  par- 
ticularly decided  and  active  in  the  Governor's  views 
of  political  matters.  He  would  therefore  by  no  means 
be  a  luitabie  perfon  to  fummon  a  venire,,  in  an  ac- 
tion agai nit  his  molt  intimate  friend.     A  regard  to 
the  delicacy  otthe  Sheriff 'sown  feelings  ihouid  pre- 
vent a  recourfe  to  iuch  a  mcafure,  while   competent 
orawn  Jurors  could  bepoffibly  obtained.     Such  be- 
,ng  the  utuation  of  the  Snerirf,  the  Plaintiff  held  an 
*mereit  in  the  drawn  jurors,  generally  :     It  was  an 
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intereft  which  the  law  gave- him  of  right,  and  of 
*hich  no  idle,  frivolous,  or  unreafonable  furmife  or 
fuggeftion  ought  to  deprive  him. 

The  Court,  after  fome  private  confultation>  dif- 
mifled  Mr.  Low  from  the  Jury. 

There  was  alfo  another  objection  Mated  bv  the 
Defendant  againrt  Mr.  Low,  fuggefting  fome  irregu- 
larity in  the  mode  of  his  being  drawn,  and  in  the 
certificate  of  his  return  by  the  Town*Cierk  ;  but 
that  objection  the  Court  declared  was  overruled,  and 
not  considered  in  the  grounds  of  his  removal. 

The  pannel  being  thus canvaffed  and  concluded, 
comprehended  the  following  Jurors,  viz. — Enos 
Mowry,  Aretas  Sweetland,  Chad  Sayles,  John  Re- 
mington, Amos  Harrindeen,  Nathan  Walker,  Ste- 
phen Hopkins,  Jofeph  Hopkins,  James  Yerring- 
ton,  James  Arnold,  George  Burton,  and  Nathaniel 
Bailey. 

On  proceeding  to  trial,  the  Counfel  did  not 
precifely  agree,  as  to  the  order  of  the  arguments 
which  the  parties  were  refpecHvely  to  purfue,  :n  re- 
fpedt  to  the  opening  and  clofing  of  the  Cafe;  and 
the  Court  were  referred  to  for  their  decifion  on  the 
point.  On  the  part  of  the  FiantifFit  was  fuggefied 
that  the  Defendapt,  though  he  had  filed  a  fpedal 
Plea  to  the  eight  firft  counts,  to  when  the  Plaintiff, 
in  his  replication  had  tendered  ao  iflfje,  yet  as  the 
Defendant  had  alio  tendered  an  iffue  to  the  whole 
Declaration,  he  thereby  gave  the  PiaihtifF  a  right  to 
the  opening  and  clofing  of  the  Cafe ;  wh  ch  was 
agreeable  to  practice  in  this  Ccun.  On  tine  other 
fide,  it  was  contended,  that  the  general  iffue  to  the 
whele  by  no  means  deprived  the  Defendant  of  thac 
privilege  to  which  he  was  entitled,  oy  reafon  of  his 
Ipecial  plea ;.  but,  Mr.  Howell  oblerving,  that  tfere 
were   crols  actions  pending  Between  the  parties,  in 
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which  the  order  of  the  pleadings  were  fimilar,  and 
whatever  might  bede-emed  a  privilege  in  thisrefpect 
would  be  mutual  to  the  parties  j  and  it  was  there- 
fore immaterial  which  party  obtained  this  point  in 
the  prefent  trisJ.  Whereupon  the  Court  decided 
that  the  Plaintiff  fhould  have  the  opening  and  clo- 
sing. 

Upon  this  decifion,  Mr*  Howell  immediately 
moved  for  leave  for  the  Defendant  toftrike  out  the 
general  iltue  from  the  eight  firil  counts  j  which  was 
granted,  and  accordingly  done.  He  then  moved 
the  Court  to  reverfe  their  laft  decifion,  and  grant 
the  Defendant  liberty  to.  open  and  clofe  the  caufe. 
The  order  of.  pleading  being  thus  materially  chang- 
ed, the  two  iffues  being  confined,  the  one  to  the 
eight  firft  counts,  and  the  other  to  the  eight  laft, 
the  Defendant's  Counfel  contended,  that  they  were 
entitled  to  the  opening  and  clofing.  After  fome 
conhderable  time  was  occupied  in  argument  by 
both  parties,  it  was  ordered  by  the  Court  that  the 
Defendant  mould  have  the  opening  and  clofiflg  on 
the  aid  iflue,  and  the  Plaintiff  on  the  laft. 

Mr.  Robbins,  on  the  part  of  the  Defendant, 
proceeded  to  open  the  cafe  on  the  iiTue  to  the  fpe- 
ci-il  Plea.  Afcer  the  declaration*  and  pleadings 
were  read,  he  oblerved  to  the  Jury  chat  their  atten- 
tion, on  the  prefent  ilTue,  would  be  wholly  confined 
to  the  charges  contained  in  the  eight  firft  counts  of 
the  Declaration,  which  concerned  the  fpeaking  and 
fublifhing  only  of  the  words  therein  mentioned. 
He  faid,  that  in  behalf  of  the  Defendant,  his  general 
grouncs  of  defence  would  be,  firft  :  That  the  words 
tuppofed  to  have  been  fpoken  by  the* Defendant 
were,  in  fubftance,  true,  which,  in  the  courfe  of  the 
;nai,wuuld  be  evinced  o.y  the  evidence  to  be  produ- 
ced. 2dly,  vhat  ihe  words  were  not  in  their.felves ac«* 
nonable,  a;?  would  be  Jhewn  by  authorities  horn 
the  Jbooki,  In 
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In  order  to  prove  the  truth  of  the  words,  a  num- 
ber of  witnefles  were  called  bv  the  Defendant  j  the 
firft  of  whom  was  the  Hon.  John  Harris,  one  of  the 
Judges  of  the  prefent  Court,  who  defcended  from 
his  feat,  and  gave  his  teftimony,  in  fubftance,  as 
follows  : 

"  On  Saturday  the  13th  of  February,  1799,  T  of- 
ficiated as  Coroner,  and  empanneled  a  jury  of  In- 
queft,  on  the  body  of  a  man  who  had  hanged  him- 
felf  in  the  town  of  Scituate.  After  the  bufinefs  of 
the  Inqueft  was  finiflied,  the  body  was  delivered  to 
the  care  of  Gideon  Auftin,  Efq.  who  immediately 
caufed  the  fame  to  be  decently  buried,  at  the  expehce 
of  the  town.  On  the  Monday  following,!  attended 
a  Town-meeting  in  faid  Scituate,  and  in  the  courfe 
of  the  day  I  was  informed,  that  the  dead  body  had 
been  by  fome  perfons  taken  up  and  carried  away  to 
Providence.  After  the  Town  "meeting  was  difiolv- 
ed,  Gideon  Aultiri,  witf}  feveral  others,  arrived  and 
informed  me  and  the  people  prtknt,  that  the  body 
had  been  carried  away  in  a  tleigh  j  and  chat  they, 
the  informants,  had  tracked  the  fHgh  on  its  way  to 
Providence,  and  had  followed  it  into  the  yard  of  Dr. 
Dyer.  This  report  feemed  to  excite  fome  confiJer- 
able  agitation  in  the  people  prefen%  and  the  alarm 
fpread,  and  affe&ed  the  feelings  of  the  inhabitant^ 
in  general,  I  was  requefted,  with  feveral  otners,  to 
proceed  immediately  to  Providence,  in  order  to  de- 
ted:  the  perfons  who  had  carried  the  body  away.— - 
On  the  next  day  we  accordingly  came  to  town,  and 
applied  dire&iy  to  Gov.  Fcnner  foi  his  advice  re- 
lative to  the  meafures  proper  to  be  purfued.  Gov- 
ernor Fenner  was  of  opinion  that  we  ihoujd  apply 
to  fome  authority  for  advice  and  ulliltance  in  purfu- 
ing  the  object  of  our  buiinefs  ;  and  particularly  re- 
commended us  10  Judge  Dorrance,  who  was  Pr.-a- 
dentof  the  Town-Council,  and  Judge  of  «:hc  Court 
of  Common  Pleas.     W?  thereupon,  in  tne  3fcn  &g 
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of  the  fame" day,  applied  to  Judge  Dorrance,  and  re- 
queued of  him  a  fearch  warrant  for  the  purpofe  of 
recovering  thf- dead  body.  Judge  Dorrance  inform- 
ed us,  that  a  fearch  warrant  could  not  be  legally  ex- 
ecuted in  the  night,  and  adviied  es  to  defer  the  bu- 
finefs'till  next  day.  We  informed  Judge  Dorrance 
that  we  fufpe&ed  forme  young  men,  who  were  ftu- 
dying  under  Dr.  Pardon  Bowen  and  Dr.  Benjamin 
Dyer,  to  have  taken  the  body  for  the  purpofe  of  dii- 
fefrion  j  that  the  body  was  then  in  their  poffeflion, 
ferreted  in  the  (tore  of  Dr.  Dyer  j  and  that  we  wifh- 
ed  to  be  as  expeditious  as  poffible,  left,  by  delay, 
our  fearch  might  be  eluded.  Judge  Dorrance  feem- 
ed  perfectly  difpofed  to  afliftus  in  our  enquiry,  and 
after  fome  further  converfation  on  the  fuoject,  ex- 
prefftd  his  opinion  that  the  whole  affair  might 
probably  be  farisfaclorily  adjufled,  without  refort- 
ting  to  the  ailiftance  or  the  law.  He  faid,  he  was 
perfuaded  that  it  Dr.  Bowen 's  pupils  had  conduct- 
ed themselves  improperly  on  the  occafion,  it  was 
without  the  Doctor's  knowledge  or  confent ;  and 
that  the  Doctor  would  willingly  take  meafures  that 
Ihould  again  fee  every  thing  right.  And  for  the 
purpofe  of  fome  compromife  in  the  cafe,  the  Judge 
adviied  us  to  meet  Dr.  Bowen,  at  his,  the  Judge's 
houfe,  in  the  morning  following}  and  faid  that  in 
the  mean  time  he  wcu  d  requeit  the  Doctor  to  at- 
tend. We  agreed  to  this  propolal  :  and  in  the 
morning  we  again  returned  to  the  Judge's  houie, 
but  Dr.  Bowen  was  not  there.  Jucige  Dorrance 
informed  us  that  the  Doctor  could  not  then, conven- 
iently attend  to  the  bufinefs  i  but  that  he  nad  feen 
him  i*nd  converted  wiih  him  on  the  fu  eject  j  and 
the  Doctor  was  very  deurous  of  the  matter's  being, 
leulcd,  and  wifhed  us  to  wait  on  him,  at  his  houie, 
tor  that  purpoie,  We  accordingly  went  to  the  Doc- 
tor's houle,  dnd  found  him  at  home  ;  and  after  fome 
confiderable  converfation,  we  came  to  a  fettiemenc 
on  the  fubjecl,  which  we  mutually  agreed  fhould  be 
commuted  to  writing.  f«  The 
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cc  The  fubftance  of  the  agreement  was,  that  Dr. 
Bowen,  in  behalf  of  the  young  men,  fhould  pay  to 
us,  for  the  purpofe  of  defraying  the  expehces  of 
the  town  of  Satuate  in  the  premifes,  the  fum  of 
Forry  Dollars  ;  that  he  fhould  procure  a  decent 
corBn  and  habiliments  for  the  eorpfe,  and,  under 
the  directions  of  Judge  Dorrance,  fhould  caufe  the 
f*me  to  be  decently  buried  in  the  town  of  Provi- 
dence, which  Judge  Dorrance  was  toy*?  done  $  and 
we,  on  our  part,  engaged  to  indemnify  and  favc 
harmlefs  thq  Doctor  and  all  other  perfons,  from  all 
furtner  troubte>  and  from  all  profecutions  that 
might  be  commenced  by  the  town  of  Scituate,  or 
any  of  its  inhabitants,  on  account  of  the  taking  up 
of  the  dead  body."  ,$ 

[Here  the  Defendant's  Counfel  produced  a  pa^er 
which  the  witnefs  declared  to  be,  according  to  the 
bell  ot  his  recollection,  a  copy  of  the  ageement  by 
them  entered  into,  in  writing,  at  that  time.] 

The  Witnefs  crofs-examined. 

£>ueJlion  hy  Plaintiffs  Counfel.  Was  Judge  Dor- 
rance pi  eknt  at  the  time  the  agreement  between  you 
ana  Dr.  Bo  wen  was  made  ? 

Anfwer.     No. 

£$j  Was  the  v/hole  agreement,  including  every 
engagement  entered  into  by  each  party,  committed 
to  writing,  and  figned  by  you  and  the  o.hcr  men 
who  came  with  you  from  Scituate  ? 

A.    Yes. 

i^.  Did  Judge  Dorrance  ever  fign  chat  written, 
agreement  ? 
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A,  He  never  did  to  my  knowledge. 

S%.  Did  you  underftand  by  the  terms  of  the  a- 
grccment,  that  Judge  Dorrance  was  to  fee  the  body 
buried,  and  became  refponfiblefor  its  being  done, 
or  that  he  only  was  to  give  directions  for  its  burial  I 

A,  It  was  agreed  that  he  ihould  only  give  direc- 
tions. 

Q.  Did  yon,  about  that  time,  fee  Judge  Dor- 
rance, afcer  the  agreement  with  Dc,   Bowen  was 

made  ? 

A.    No. 

<$j  Had  you,  or  tbofe  with  you,  any  authority 
g'rven  you  by  the  town  of  Scituate,  authorizing  you 
to  proceed  in  any  manner  whatever  relative  to  that 
tranfaction. 

A.  No. 

Q^  Were  you  and  thofe  with  you,  at  that  time, 
members  of  the  Town-Council  of  Scituate  ? 

A.  No. 

ij.  Did  you  confider  yourfelves  as  being,  in  any 
manner,  Agents  for  that  town  in  the  bufinefs  ? 

A»  We  fiift  proceeded  on  the  bufinefs  at  the  re- 
queft  of  certain  individuals,  and  from  no  other  au- 
thority ;  and  we  governed  ourfelves,  throughout 
the  whole,  according  to  our  own  difcrecion  and  on 
our  own  account,  and  did  not  confider  ourfelves  as 
being  in  any  manner  employed  by  the  town. 

i£.  Did  you  confider  that  the  town  of  Scituate 

would 
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would  be  refponfible  for  the  engagements  you  en- 
tered into  With  Dr.  Bowen  ? 

A,  Not  otherwife,  than  that  we  fuppofed  the 
town  Would  give  their  confent. 

j^.  By  the  "Defendant  him/elf*  At  the  time  you 
applied  to  me,  previoufly  to  your  going  to  Judge 
Dorrance,  did  I  net  advife,  and  urgently  defire  you 
to  endeavour  to  make  an  amicable  fettlement  with 
Dr.  Bowen  and  the  others  concerned  with  him  in 
that  tranfaction  ? 

The  Plaintiff's  Counfel  objected  to  the  admif- 
(ion  of  evidence  of  what  the  Governor  himfelf 
might  have  adviled  in  that  Cafe,  as  being  imperti* 
nent  to  the  iflue  on  trial.  They  fuggefted  that 
fuch  queftions  were  contrary  to  practice  in  this 
Court  j  and  in  the  prefent  Cafe  could  only  be  de- 
igned to  give  colouring  to  matters  which  really  ex. 
ilted  in  a  different  view. 

Upon  this  the  Governor  arofe  and  declared  to 
the  Court,  that  his  principal  object  in  this  trial  was 
to  have  every  fact,  and  every  poffible  circumftance 
brought  up  to  puolic  view,  in  order  that  the  public 
rriignt  fairiy  judge  of  his  conduct,  fo  far  as  he  had 
been  concerned  in  the  bufir.efs  of  the  prefent  enqui- 
ry. He  wilhed  the  multitude  of  fpeclators,  who 
crouded  the  galleries  and  floor  of  the  houfe,  would 
hearken  to  this  his  public  declaration,  and  direct 
their  attention  to  the  trial,  that  they  might  be  fully 
informed  of  the  merits  of  his  caufe.  He  wilhed 
that  every  public  tranfaction  of  his  life  might  be 
proclaimed  to  the  world  j  and  that  every  deed, 
whether  moral  or  political,  public  or  private,  might 
be,  without  referve,  fubmitted  to  the  enquiry  and 
fcrutiny  of  that  public,  by  whofe  judgment  ne  wi(h- 
ed  to  ltand  or  to  fall.     He  again  looked  upon  the 

fpectat-ors, 
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fpeclators,  and  again  implored  the  attention  of  all 
thofe  who  were  *'  within  the  nesrng  of  his  voice  ;" 
and  folernnly  fubmirted  the  caufe  to  their  candour, 
their  judgment  and  feelings. 

Whereupon  the  Chief  Juftice,  sfter  privatelv  con* 
fulting  with  the  Court,  faid,  <c  It  is  the  opinion 
of  the  Court  that  the  wttnefs  tell  ali  he  knows."  And 
defired  the  wituefs  to  proceed.  He  anfwered,  that 
the  Governor  did  give  them  fome  iuch  acvice  as  he 
mentioned. 

Queftion  by  the  Defendant's  Counfel.  Did  you 
ever  hear  the  (lory  of  Juoge  Dorrance's  feiiing  the 
dead  body  for  a  Beaver-hat,  reported  by  any  of  the 
inhabitants  of  Scituate,  or  by  any  other  people  ? 

The  Plaintiff's  Counfel  now  objected  to  this  ques- 
tion being  anfwered  by  the  wknefs  ;  and  further 
moved  the  Court,  that  the  Defendant  be  nut  per- 
mitted to  gcinto  evidence  to  prove  a^.y  htarfay  re- 
port, that  might  have  been  circulated,  relative  to  the 
iflue  on  trial. 

The  Defendant's  Counfel  oppofed  the  motion; 
and  to  fhew  the  propriety  of  permitting  fuch  evi- 
dence, fuggefted,  that  their  object  was  to  prove 
that  Governor  Fenner  did  not  himfelf  originally  fa- 
bricate the  ftory  ofwh'ch  he  was  charged  j  but 
that  it  had  been  a  matter  cf  current  report  and  be- 
lief, throughout  the  country,  long  before  Governor 
Fenner  was  ever  heard  to  repeat  it ;  which  if  they 
fhouid  be  able  to  prove,  Governor  Fenner  would  *>e 
totally  exculpated*  ot  the  flandcr. 

The  PlaintifPs  Counfel  contended  that  fuch  kind 
of  evidence  was  illegal  and  improper  They  lug- 
gdted  that  tettimony  concerning  fuch  vague  and 
general  rumours  could  anfwer   no   purpoie  towards 

decidedly 


decidedly  convincing  the  Jury,  that  Governor  Fen^ 
ner  might  not  have  been  himfelf  the  original  author 
of  fuch  rumours  and  reports.  They  further  con- 
tended, that  fuppofing  Governor  Fenner  mould  be 
able  to  prove  that  the  ftory  originated  from  other 
people*  if  the.  Plaintiff  fhould  prove  that  the  Gov- 
ernor repeated  the  fame  ftory,  as  being  true,  and 
with  an  intent  to  injure  the  Plaintiff,  he  would  be 
no  lefs  culpable  than  if  he  had  firft  invented  the 
ftory  himfelf.  To  eftabhfh  this  principle,  they  re- 
cited an  authority  from  Efpinaflej  N.  P.Page  517; 
Buil.  N.  P.  10.  Where  it  is  faid,  that  <c  it  is  no 
juftification  ot  flanderous  words  that  the  Defendant 
heard  them  from  another  perfon,  if  he  repeated  them; 
fore.very  one  is  anfwerable  for  the  (lander  which  he 
himfelf  propagates  of  another."  And  a  Cafe  was 
there  recited  of  words  fpoken  in  confequence  of  their 
being  read  from  a  letter  written  by  another  perfon  $ 
in  which  cafe  the  Defendant  was  held  to  be  unjutli«i 
fiable. 

k  The  Court  were  finally  called  on,  By  each  party 
to  decide  whether  the  evidence  mould  be  admitted 
or  not.  The  Chief  Juftice,  after  fome  confidera- 
ble  confutation  in  private,  declared,  "  It  is  the 
opinion  of  the  Court,  that  the  witnefi  go  on,  and  teil 
all  he  knows.'* 

The  Plaintiff's  Counfel  then  defired  the  Court  td 
give  a  regular  decifion  upon  the  motion  before  cnem. 
They  obierved,  that  the  motion  involved  a  principle 
of  the  higheft  importance*  as  regarded  the  rules  of 
evidence  j  and  that  the  difpofal  oftheprefent  quef- 
tion  would  create,  oreftabii(h  a  precedentjthat  muft 
govern*  in  the  like  circumftances,  thereafter. 

The  Defendant's  Counfel  infifted  on  the  witnefs* 
proceding  ia  his  teftimony,  without  any  further  in- 
terruption. £  The 
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The  Plaintiff's  CcunJei  again  called  for  adecifion. 

The  Court  again  whifpered  for  feme  length  of 
time,  as  was  fuppofed,  upon  the  fubjec"fc.  The 
Chief  Juftice  again  repeated,  "  It  is  the  opinion  of 
the  Court ,  that  the  witnejs  go  en  and  tell  all  he 
knows" 

The  Plaintiff's  Counfel  then  afked  the  Court,  if 
ro  formal  decifion  was  to  be  given  on  the  motion, 
To  which  enquiry  the  Court  made  no  anfwer. 

The  Defendant's  Counfel  then  repeated  their  quef- 
tion  to  the  Witnefs,  relative  to  his  hearing  the  a- 
forefaid  Report.  He  anfwered  that  he  had  fre- 
quently heard  the  (lory  reported  in  the  Town  of 
Scituate  j  but  at  what  times,  or  by  whom  in  parti- 
cular reported,  he  could  not  fay.  He  could  remem- 
ber in  particular  that  Governor  Fenner  had  told 
him  the  ftory  j  and  waspofitive  that  he  neyer  had 
heard  the  ftory,  from  any  perfon,  previous  to  the 
month  of  May,  i8co. 

The  next  witnefs  for  the  Defendant  was  GIDE- 
ON AUSTIN,  who  teftified,  in  fubftance,  as  fol- 
lows :  "  I  was   appointed  to   bury   the   dead  man 
which  I  accordingly  did,  on   Saturday,  the    13th  of 
February,  1799.     On  Monday  following,  I  receiv-, 
ed  information  that   the  body  had  been  taken  up, 
the  preceding  night,  by  feme  perfons,  and   carried 
away  towards  Providence.      I  immediately  fet  out, 
with  feveral  other  perfons,  and  followed  a  fleigh- 
track  from  the  grave  to   Providence,  into  Dr.  lay- 
er's yard.     "We  went  in  the  firft  place  to  the  Attor- 
ney-General's houfe,  but  he  was  not  at  home :  We 
then  went   to  Judge  Dorrance's  houfe,  and  he  was 
not  at  home  :  Whereupon  we  went  to  the  Govern-  " 
or,  and  communicated  to  him  the  circumftances  of 

our 
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our  bufineft.  ,  The  Governor  referred  us  back  to 
Judge  Dorrance  for  advice  and  aflifrancej  but 
Judge  Dorrance  not  being  at  home,  we  went  to  Dr. 
Bowen's  houfe,  and  he  was  a'fo  gone  from  home. 
We  then  went  to  the  young  men  whom  we  fappofed 
to  have  taken  the  body,  and  I  charged  them  pre^ 
rertptoriJy  not  to  fuffer  the  body  to  be  differed. 
Afterward  we  returned  to  Scituate,  where  we  arrived 
jufl:  as  the  Town-Meeting  was  broken  up.  We 
found  the. people  there  much  irritated  and  alarmed 
at  the  tranfaclion,  I  was  defired,  with  federal  oth- 
ers, to  leturn  to  Providence,  and  make  further  en- 
quiry in  the  cafe.  The  next  day  I  accordingly  came 
with  Judge  Harris,  and  others,  to  Providence.  We 
waited  on  Judge  Dorrance  for  his  aiTiftanc*?,  and 
requefted  of  him  a  fearch  warrant,  in  order  to  reco- 
ver the  dead  body*  But  our  application  being  in 
the  evening,  Judge  Darr^nce  advifed  us  to  wait 
'till  the  next  day,  as  it  would  be  illegal  to  ferve  a 
fearch  warrant  in  the  nignt.  He  faid  he  would  fend 
for  Dr,  Bowen  that  he  might  meet  us  at  the  Judge's 
houfe  next  morning,  in  order  that  the  affair  might 
be  comprprnifed  amicaoiy  and  properly.  In  the 
morning  we  returned  to  Judge  Dorrance's  houfe, 
but  Dr.  Bowen  not  being  there,  Judge  Dorrance  in- 
formed us  that  Dr.  Bowea  had  been  prevented  fro  n 
coming,  but  defired  to  fee  us  at  his  own  houfe. 
We  went  to  the  Doctor's  houfe  and  found  him  at 
home  j  and  after  acquainting  him  with  the  import  of 
our  buhnefs,he  wuhed  to  know  of  us  what  we  defired 
to  have  done  in  the  cafe.  After  lome  converfatlon,  I 
propofed  that  the  body  mould  be  carried  -,ack  to  Sci- 
tuite,  and  there  buried,  as  decently  as  it  was  at"fir(t,at 
the  expence  of  thofe  who  took  it  away  j  and  that  the 
town  ot  Scicuate  be  fatisfied  for  the  expences  they 
had  already  been  at.  Dr.  Bowen  aifure  j  us,  that  he 
had  no  interett  or  concern  in  the  dead  body,  or  in 
bringing  it  away  :  That  he  had  never  feen  the  body, 
■  anda 
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and,  probably  never  fhould  j  but  as  his  young  men 
appeared  to  have  afiifted  in  the  tranfadtion,  he  was 
chfpoied,  in  their  behalf,  to  do  every  thing  reafonable 
towards  a  fatrsfactory  fettlement.  He  obferved,  that 
it  was  probable  the  young  men  would  not   willingly 
be  prevailed  on  to  carry  the  body  back  themfelves  j 
and  propofed  that  we  fhould  convey  the  body  our- 
felves  to  Situate,  and  engaged  to  pay  us  therefor. 
This  proptfal  we  did  not  agree  to.     After  fome  fur- 
ther difrourie  on  the  fuhjed,  we  dated  to  the  Doc- 
tor the  fum  of  money  wc  would  take,  and  the  mea- 
sures we  were  willing  fhould  be  purfucd  in  regard  to 
the  dead  man  j  to  which  the  Doctor  finally    agreed. 
Ihe    greement  was,  that  Dr.  Bowen  fhould  pay  us 
forty  Dollars  j  Ihould  caufe  the   man  to  be  decently 
buiied  in  Providence,  under  the  directions  of  Judge 
porrance,  and  fhould  pledge  his  word   that  the  bo- 
dy fhouid  there  lie  undifturbed.     We  then    agreed 
that  the  terms  of  agreement  fhould  be  committed  to 
writing  and  figned  by   ourftives  and   feveral  other 
periods  who  had  come  from  Scituate,  on  the  fame 
bofinds  j  and  for  the  purpole  of  executing  the  wric 
ir.g,  we  concluded  to  meet,  the  fame  day,  at  Hoyle's 
tavern,  where  all  thofe  who  were  to  fign  the  paper 
would  attend.      Whereupon   Dr.  Bowen  mec  us  ac 
Hoy-e's,  according  to  appointment,  and   there  we 
executed  a  written  agreement  containing  the  whole 
pi  otr  engagements,  according  to  the  understanding 
of  the  re iptctive  parties.     Dr.  Bowen  then   inform- 
ed us  that  he  tad  converfed   with  Judge  Dorrance 
concerning  tne  partne  was  to  perform  in  the  agree- 
mei  t,  and  that  the  Judge  had  confented  to  the  un-  ■ 
rieriaking;" 

[The  witne'fs  perufed  the  copy  of  the  agreement,, 
in  the  Defendant's  poiiefBon,  and  declared  it  to  be, 
lia  his  bciitt,  correct. j 

Crofs 
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Crofs-examined. 

Queftion  by  Plaintiff's  CounfeU  Was  Judge 
Dorrance  prefent  when  the  agreement  was  made  ? 

Anfwer.  He  was  not  present  when  the  agreement 
was  made,  nor  when  it  was  figned  5  neither  did  I 
fee  him  afterwards. 

4J;  Did  you  confider  Judge  Dorrance  as  a  party 
to  the  agreement  ? 

A.  }  I  did  not. 

<$j  By  Defendant's  Coun/el.  When  did  you  firft 
hear  the  (lory  of  the  dead  body's  being  fold  for  a 
Beaver-hat  ? 

A*  I  do  not  preclfely  recollect,  but  believe  it  was 
about  the  firft  of  May,  1 800.  At  that  time  the 
Governor  afked  me  concerning  the  agreement,  and 
I  gave  him  a  copy  of  it,  which  I  believe  to  be  the 
fame  copy  here  produced,  I  do  not  remember 
when  firft  I  heard  the  ftory  concerning  the  Beaver- 
hat. 

The  next  witncfs  examintd  was  JOSEPH 
KNIGHT.  He  repeated  the  testimony  of  Gideon 
Auftin,  fo  far  as  he  was  knowing  to  the  fame,  with 
but  little  variation.  He  faid  he  was  prefent  when 
the  agreement  was  made  with  Dr.  Bowen,  and  was 
one  who  figned  the  writing  :  That  Judge  Dorrance 
was  to  give  directions  concerning  the  manner  of  bu- 
rying the  body  ;  and  from  the  terms  of  the  agree- 
ment, he  at  the  time,  underftopd  that  Dr.  Bowen 
was  refponuble  for  the  body V  remaining  in  the 
grouo^ridifturbed.  On  being  queftioned,  he  faid 
he  never  heard  the  ftory  reported  of  the  body's  be- 
ing fold,  till  fome  time  toft  fpring.  Tl\e 
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The  Defendant's  next  wknefs  was  GIDEON" 
ANGEjLL.  He  teftified  to  the  following  purporc. 
f<  Mr.  Auftin  had  the  care  of  the  burial  of  the  man, 
which  was  done  on  Saturday,  the  13th  of  February, 
5709.  On  the  fame  day,  afcer  the  burial,  two  men 
arrivied  at  Scituate,  and  defired  to  examine  the  bo- 
dy, in  order  to  afcertain-  whether  it  might  not  be  a 
certain  perfon  of  their  acquaintance,  who  lived  at 
ibme  diftance,  and  had  been  for  fome  time  miffing. 
The  body  was  immediately  dug  up  for  their  infpec- 
tion,  but  proved  not  to  be  the  perfon  they  fought  for, 
whereupon  it  was  again  committed  to  the -fame 
grave.  During  the  time  of  the  burial,  a  vouag  man, 
fuppofed  to  belong  a?  Proyidence  was  obferved  to 
be  prefent.  This  circumftance  excited  fufpicion  in 
forheV  that  there  were  intentions  to  privately  take 
the  body  away  j  and  that  this  young  man  had  been 
fent  for  the  purpofe  of  difcovering  where  the  body 
was  tol^e  laid.  With  the  expectation  of  fuch  an  at- 
tempt, and  for  the  putpofe  of  preventing  its  fucceis, 
the  grave  was  watched  by  the  inhabitants,  during 
the  fir  ft  night  after  the  burial.  Bur,  on  the  night 
following,  being  Sunday  night,  the  grave  was  not 
watched,  and  in  the  courfe  of  the  night  the  body  v/as 
taken  up  and  carried  away.  I  was  one  of  the  per- 
sons who  followed  the  track  of  the  fleigh  to  Provi- 
dence* and  with"  Mr.  Auftin  and  others,  confulced 
die  Governor  on  tne  fU0Je<^'  i  was  alfo  prefent  the 
mwf  HiV  o,  "  Dr.  Bowen's  houfe,  when  the  agreement 

IICMUJ.J,  ^  '  .    „  .   ■■■O    _ 

was  entered  iu}0i  *  recollect,  at  that  time,  cut  the 
Doctor  obferved  .t^at  'ie  ^ad  ncvcr  feen  the  body, 
and'had-ho CoMik,  diredUy  or  indirectly,  about  ic. 
The  Doctor  further  ob!vrvc£Mhat  tne  body  had  bY 
that  tuiif:, probably,  bccomW,outr,d*andunfuilaWcfor 
anatomical  purpofes,  if  there  \%&e  no  objections  to 
its  being  m/ appropriated.  ■  Hcwas^cfirous  the  bo- 
dy fno aid  be'again  buried,  and  all  dihiculties  ceafe. 
'i  he  agreement  was  finallv  concluded  in  piVe  manner 
teftified  b^  the  other  witndTes."   '  %V|p» 
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^usfiion  by  Defendant's  Coun/el.  Did  Dr.  Boweri 
firil  mention  Judge  Dorrance  as  the  perfon  to  give 
directions  for  the  burial  ? 

A.  I  am  not  certain  whether    the  Doctor,  or  a- 
er  perfon,  .firft  mentioned  Judge  Dorrance,  but 
the  J^dge  was  finally  agreed  upon, 

j^.  Did  Dr.  Bo  wen  agree  that  the  body  ihould 
remain  in  the  ground  undifturbed  ? 

A.  Yes. 

j^«  When  did  you  flrft  hear  the  fiery 'of  the  bo- 
dy's being  fold  for  a  Beaver- hat  ? 

A*  I  cannot  pofitively  recollect  the  time. 

Que/Hon  by  Plaintiff's  Coun/el.  Did  you  fee 
Judge  Dorrance  after  the  agreement  was  made  ? 

A.  No. 

SAMUEL  WILBOUR,  jun.  «  I  came  with 
the  others  to  Providence,  in  fearch  for  the  dead  bo^ 
dy.  I  did  not  go  to  Judge  Dorrance's  'till  after  the 
converfation  with  him,  which  was  mentioned  by  the 
other  witnefies,  was  concluded.  I  went  with  them 
to  Dr.  Bowen's  and  was  prcfent  when  the  agree- 
ment with  him  was  made.  Dr.  Bowen  was  willing 
to  caufe  the  body  to  be  delivered  up,  and  was  ur- 
gent that  it  (hould  be  returned  to  Scituate  to  be  bu- 
ried. He  requeued  that  we  ourfelves  would  under- 
take the  conveying  of  the  body  to  Scituate,  and  bu- 
rying it,  for  which  he  offered  us  a  Aim  of  money; 
and  obferved  that  it  would  act,  in  his  opinion,  be 
prudent  for  the  young  men  themfelves  to  return  to 
Scituate  v»ith  the  body,  as  they  would  probably  be 
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In  danger  of  violence  from  the  refentment  of  the 
people.  It  was  however  agreed  upon  in  manner 
ieftified  by  the  former  witnefTes.  Dr  Bowen  a., 
greed  to  bury  the  body  <c  and  let  him  lie  and  re- 
main." I  was  one  who  Ggned  the  agreement."  The 
witnefs  did  not  remember  when  fir  ft  he  heard  the 
report  of  Judge  Dorrance's  felling  the  body, 

Queftion  by  Plaintiff's  Coutifri.  Do  you  know 
what  expence  the  town  of  Scituate  fuffered  on  ac- 
count of  the  burial  of  the  dead  man  ? 

A.  No. 

SQUIRE  FRANKLIN,  related  the  hiftory  of 
the  two  journies  from  Scituate  in  nearly  the  fame 
manner  as  the  witnefles  had  done  before.  He  faid, 
'*  Dr.  Bowen  propofed  that  the  body  mould  be  re- 
turned to  Scituate,  in  the  night,  and  that  we  fhould 
affift  in  burying  it ;  but  we  did  not  agree  to  the 
propofal.  We  finally  came  to  an  agreement  that 
Dr.  Bowen  fhoold  defray  the  expences  of  the  town 
of  Scituate  already  incurred  :  That  the  body  fhould 
be  buried  in  Providence,  under  the  direction  of 
Judge  Dorrance,  in  as  decent  a  manner  as  it  had 
before  been  in  Scituate,  and  that  the  body  fhould 
lie  undifturbed.  The  Doctor  enquired  of  us  what 
the  expences  of  the  town  would  probaoly  amount 
to  ?  Judge  Harris  took  a  pen  and  ink,  and  after 
making  fome  calculation  upon  paper,  aafwercd, 
that  the  expences  amounted  to  about  Forty  D  .llais, 
which  the  Doctor  afterward  paid.  At  the  time  the 
agreement  was  executed  at  Hoyle's,  Dr.  bowen 
was  prefent  and  informed  us  that  he  had  feen  Judge 
Dorrance  who  had  accepted  the  undertaking  &g  was 
pio^oied  in  our  agreement."  The  wkueis  laid  he 
haci  irequently  heard  the  ttory  of  the  Beaver-Hac  re- 
ported in  Scituate,  but  could  not  recollect  by  whom 
or  at  what  tune*  Grufi 
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Crofs  -examined, 
'^UefiioH  fy  Plaintiffs  Com'feU     Was  Judge  Dor- 
rance prefent  with  you  at  any  time  in  the  courfe  of 
th«  agreement  \ 

A.  He  was  not. 


i£.  Were  Judge  Dorrance  and  Dr.  Bo  wen  both 
together,  prefent  with  you  and  thofe  with  you  from 
Scituate,.  at  any  time  in  the  courfe  of  the  whole 
tranfaction  I 

A*  No,  they  were  not. 

£>j  Was  you,  or  any  of  thofe  with  you  authorized 
or  employed  by  the  town  of  Scituate  to  tranfact  a- 
ny  part  of  that  bufineisi 

A.  No. 


EZEKIEL  KING  teftifted  to  the  execution  ot 
the  agreement  at  Hoyle's,  1a  the  fame  manner  as  be- 
fore related.  He  faid  Dr.  Bowen  agreed  that 
sc  the  man  fhould  lie."  He  faid  he  had  heard  the 
report  of  the   Beaver-hat,  but  when  Of  by  whom  he 

could  not  tell. 

.    ...      -     .  - 

The  next  witnefs  called  by  the  Defendant  was 
BENJAMIN  RANDALL.  The  fubftance  of 
whofe  teftimony  was  as  follows  :  ,cc  I  was  called  on 
by  Dr.  Pardon  Bowen,  and  by  him  requefted  to 
make  a  good  Beaver :  hat,  on  his  account,  for 
Judge  Dorrance.  I  then  told  him  that  \  had  not 
then  on  hand  fuitable  fur  for  that  purpole ;  but 
that  1  expected  fome  fdon  from  the  northward,  and 
as  foon  as  I  could  obtain  the  /ur  I  would  make 
the  hat.  r  But  more  than  fa year  elapfed  befoie  the 
hat  was  finimed/by   reiion  of  my  not  obtaining  the 

F  ,iur 
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fur  before.  As  foon  as  the  hat  was  finished,  1  fent 
it  by  my  fon,  and  at  the  lame  time  directed  my 
fori  to  get  of  Judge  Dorrance,  either  a  receipt  for 
the  hat,  or  ah  order  upon  Dr.  Bowen  for  the  a- 
mount;  but  my  fon  returned  without  obtaining 
either.  Judge  Dorrance,  however,  in  the  courfe  of 
the  fame  dayi  as  he  was  palling  my  fhop,  called  at 
the  door  and  informed  me,  in  the  prefence  of  Refol- 
ded Smithjobn  Beverly/VVilliam  BrowneH  and  Ran- 
dall Briggs,  that  he  had  received  the  hat  of  my  fon, 
and  that  my  fon  had  requeued  of  him  a  written  aca 
knowledgement  of  the  fame  ;  and  further  faid,  as 
near  as  1  can  recollect,  that  the  bufinefs  between 
him  and  Dr.  Bowen  being  of  a  delicate  nature\  he 
did  not  like  to  commit  any  thing  to  writing  in  or- 
der to  charge  Dr.  Bowen  with  the  hat.  Judge 
Dorrance  and  John  Beverly,  while  at  my  fhop,  fooii 
got  into  a  high  difpute  concerning  an  execution  oh 
which  Beverly  had  been,  a  little  before,  committed 
to  goal  ',  in  which  transaction,  Beverly  acctifed  the 
Judge  of  being  concerned  j  and  in  the  courfe  of 
this  difpute,  many  harlh  and  provoking  terms 
Were  ufed  on  both  fides,  'till  Beverly  hinted  to  the 
Judge,  fomcthing  of  "  the  Beaver-hat."  Judge 
Dorrance  afked  him,  *'  what  Beaver-hat  V*  Bever- 
ly replied,  "  the  one  on  your  head,  for  ought  I 
know  ;  if  you  want  to  know  further  about  it  go  to 
Scituate."  Soon  after  this  the  Judge  departed  from 
the  fhop," 

£>ueftion  by  defendant* s  CounfeU    At  what  time 
did  Dr.,  Bowen  firft  fpeak  to  you  tor  the  hat  l 

A.  I  believe  it  was  toward  fpring  in  1799  »  Pr0* 
bably  in  February  orMarch* 

Crofs-examined. 
Jguejlion  by  Plaintiff  s  QwnJcL    Do  you  know  for 

what 
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wbat  corifideratiqn  Jfldge  Derrance  received    the 
hat  of  Dr.  Bowen  I 

A.  No. 

£>j  Dp  you  know  of  any  connivance  of  Judge 
Dorrance,  or  any  improper  underftandingj  between 
him  and  Dr.  Bowea,  relative  to  the)  digging  up  of 
the  dead  man  ? 

A.  I  do  not, 

^uejiion  hy  the  Defendant.  Did  Dr.  Bowen  ever 
ask  you  any  thing  relative  to  the  time  when  he  firft 
fpoke  to  you  for  the  hat  ? 

The  Plaintiff's  Counfel  objected  to  this  queftion's 
being  anfwered  by  the  Witnefs,  becaufe  Dr.  Bowen 
was  then  prefent,  and  was  the  proper  witnefs  toen-< 
quire  of  concerning  what  he  might  have  faid  to  Mr. 
Randall.  , 

The  Defendant's  Counfel  contended  that  the  e- 
vidence  fhould  be  given  by  the  preient  witnefs,  as 
the  object  of  the  queftjpn  was  to  fhew,  that  Dr. 
Bowen  had  laboured  and  managed  the  witnefs  «*  or- 
der to  induce  him  to  qualify  the  testimony  he  fhould 
give  at  this  trial.  Whereupon  the  Coart  ordered 
the  witnefs  to  proceed  in  his  anfwer. 

A.  Dr.  Bowen,  fometime  fince,  met  me,  near  my 
(hop,  and  afked  me  whether  I  could  remember  in 
what  feafon  of  the  year  it  was  when  he  faw  me,  in 
the  ftreet,  near  the  Turk's  Head,  and  firft  requcfted 
me  to  make  the  hat  forjudge  Dorrance.  I  anfwer- 
ed him  that  I  thought  it  was  then  cold  weather.  He 
replied,  that  he  thought  it  might  be  in  the  fummer. 


•  Quefiion  ly  Plaintiffs  Counfel,  Did  Governor 
Fenner  ever  alk  you  any  queftions  fimilar  to  thofe 
you  have  now  mentioned  of  Dr.  Bowen  I 

A,  Yes,  I    think  he  has.     I  remember  that,  after 
the  meeting  of  Judge    Dorrance  and  John  Beverly, 
at  my  fhop,  John  Beverly,  ftefolved  Smith  and  my 
felf  were   at  the  Governor's  houfe.     We  there  had 
eonvdrfation  with  the  Governor  concerning    an  ex- 
ecution on   which   Beverlv  had  been  committed  to 
gaol,   which  execution  had   been  ifiued   in  conic 
quenee  of  a  fuit  m  Which  Beverly,  Smith  and  my- 
ielf  were  ail  .in  fome   roeafure  concerned  j  and    in 
which    we   entertained  fome  diflike  toward  Judge 
Dorrance  for  the  part  we  fuppofed  him  to  have  tak- 
en.    In  the  courfeof  the  converfation,  Beverly  in- 
troduced the  ftory  cf  Judge  Dorrance's  felling  the 
dead  body   for  a  Beaver-hat,   as  an .  additional  cir- 
cumftar.ee  to  the  bufinefs  of  the  execution,   againft 
the   character  of  Judge   Dorrance,     The  Governor 
enquired   of  us   particularly  relative  to  the  Beaver- 
hat,   and  we  gave  him  all  the  information  we  pof- 
fefled  on  the  iubjec~t,       .      -      ; 

Then  followed  the  teftlmony  of  JOHN  BEVER- 
LY. This  witneis,  in  order  to  ftipulate  with  the 
•  Court  for  their  protection  againft  any  profecution  he 
might  fubject  himfelf  to,  on  account  of  any  thing  he 
Ihould  tefti'fy  to,  which  would  criminate  himfelf, 
proceeded  to  relate  a  ftor),  particularly  to  the 
Court,  to  the  following  purport  :      ' 

"  Seme  years  fince,  I  think  about  the  year  175/4, 
I  was  indebted  to  one  James  At  wood,  to  the  a- 
mount  of  four  or  five  hundred  dollars,  for  goods  re- 
ceived at  his  ftore  j  and  in  order  tofecure  the  pay- 
ment of  which,  Gerfhom  Jones  figned  a  note  with 
ii,e,  payable  to  Atwood.    This  note   was  afterward 
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put  in  fah:   againft  Jones  and  myfelf.      Judgment 
was  obtained  thereon  and  execution  iflued  ;  but  the 
.  execution  expired  without  being  fatisfied,  by  reafoti 
that   Nehemiah   Knight,  Efq.  i  then  Sheriff  of  the 
county,  to  whofe  hands  the  execution   was  commit- 
ted fpr  fervice,  for  fome   reafon  or  other,  did  not 
make  fervice  of  the   fame.      A  fuit  was  thereafter 
..commenced  in  the  name,  of  James  Atwood  as  Truf* 
tee  to  Judge  Dorrance,  againft  Benjamin  Randall  as 
,  bail   for  me,   in  the   former  fuit,  for  the  amount  of 
the  fame  debt.    .Whereupon   Randall,  for  his  own 
fecurity,  caufed  me   to  be  arrefted  and  confined  in 
,gaol,  'till  hj€  fhould  have  an  opportunity  of  furrend- 
ering  me  in  his  own  ddcharge,.  which  he  accordingly 
did,  before  final  judgment  was  obtained  againft  him. 
I  was  then  committed  again  to  goal,  by  order  of  the 
Court,  en  the  original  judgment,  and  there  remain- 
Led  'till  I  availed  myfelf  of  the  law  of  tne  State  per- 
mitting  me  to  fwear  out  otgoaL    X  then  fuppofed 
that  Judge  Dorrance  had  become    pofieflfed   of  the 
property  of  the  judgment,  and  in  the  fuit  againft 
Randall  made  ufe  of  Atwpod's  name  as  a  necefifary 
rneafure  for  recovering  the  debt :    But  I  ilnce  have 
difcovered   that    Gerihom   Jones  was  then  thereat 
owner  of  the  judgment,   by  having  privately  fatisfi- 
ed Atwood  therefor  :  That  he  was  the  caufe  of  the 
fuit  being  commenced  thereon  againft  Randall,  and 
had  made  ufe  of  Judge  Dorrancc's  name,  in  a  ficti- 
tious alignment,  in  order  to  recover  the  debt  from 
Randall,    or  from   me,  from   who.n   it  was  wholly 
.  due  j  fo  that  Judge  Dorrance  was  entirely  free  from 
.  any  a&ive  pare  in  the  bufmefs. 

"  Soon  after  I  had  fworn  out  of  goal,  fome  irregu- 
larities were  difcovered  in  the  trania&ions  relative 
to  my  difchargc  therefrom,  and  another  fuit  was  im- 
mediately commenced,  in  the  name  of  James  At- 
Wood  as  Truitse  to  Judge  Dorrance,  againft  Refol. 
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ved  Smith,  who  was  then  ketper  of  the  goal,  for 
the  amount  of  the  debt  on  which  I  had  been  com* 
mitted.  In  this  Action,  judgment:  was  finally  ob- 
tained againft  Smith  for  the  amount  of  the  debt,  by 
that  time  increafed  to  a  fum  much  larger  than  the 
original  amount.  Smith  being  thus  unfortunately 
involved  in  a  heavy  debt,  preferred  a  petition  to  the 
General  Affembly  for  relief.  An  Act  of  the  Gene* 
ral  Affembly  was  patted,  dilcbarging  Smith  of  the 
Debt,  and  directing  that  execution  fhpuld  iffue,  on 
the  fame  judgment  for  which  1  had  been  impnfoned, 
againft  Gerfhom  Jones  and  me.  The  execution 
was  accordingly  iffued,  and  Jones  and  I  committed 
thereon  to  gaol,  Jones  immediately  left  the  goal 
on  a  thirty  per  cent,  bond,  and  1  remained  impri- 
soned till  I  was  difcharged  by  an  ad  of  the  General 
Affembly,  flaying  all  civil  proceedings  againft  me, 
in  confequence  of  a  petition  I  have  now  pending  be» 
fore  them  for  the  benefit  of  the  Iniolvent  Act. 

"I  had  thus  repeatedly  been  imprifoned,  and  perfe* 
cuted  with  the  vexation  ot  kw-fuits,  wherein  Judge 
Dorrance's  name  continually  appeared,  till  1  had 
conceived  a  hatred  againft  him  the  mod  violent  and 
implacable  j  and  became  refolved  to  ftigmatize  his 
character  to  the  utmoft  gratification  of  rage  and  re^. 
v.enge.  About  the  time  when  Smith's  petition  was 
granted  by  the  General  Affembly,  I  related  to  the 
Governor,  at  his  requcft,  an  account  of  the  whole 
tranfaction  relative  to  Ehe  Atwood  bufinefs,  and  he 
then  defired  me  to  commit  the  whole  ftory  to  writ- 
ing for  his  ufe.  I  accordingly  began  the  tafk,  part- 
ly to  gratify  the  Governor  and  partly  with  a  defire 
to  pubiiih  to  the  world  what  1  then  conceived  to  be 
Judge  Dorrance's  injurious  treatment  towards  me, 
and  alfo  the  miteonduct  of  others  whom  I  fufpectea 
tp  have  connived  with  and  afiuted  him.  1  proceeded 
m  my  iuttory,  colouring  the  conduct  of  Judge  Dor~ 
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r ance  in  the  moft  exaggerated  and  aggravated  terms, 
till  I  had  written  many  meets  of  paper.  In  addition 
to  the  account  of  thole  law-fuits,  I  collected  every 
circumftanee  of  Judge  Dorrance's  life,  which  I 
could  difcover  to  have  been  reported  to  his  difad- 
vantage  j  and  as  one  of  thofe  circumftances,  I  made 
life  of  the  ftory'  which  I  am  now  called  on  to  tei- 
tify  concerning  his  felling  the  dead  body  for  a  Bea* 
ver-hat," 

After  the  witnefs  had  obtained  an  affurance  of  the 
influence  of  the  Court  for  his  protection,  he  ad- 
drefled  himfelf  to  the  Jury,  in  fubftance  as  follows  : 

"  The  Governor  had  defired  me  to  commit  the 
flory  of  the  Atwood  debt  to  writing  for  his  infpec« 
tion,  which  I  accordingly  did.  As  Judge  Borrance 
was  the  principal  character  in  my  ftory,  and  the 
foremoft  object  of  my  wrath,  I  fought  for  every 
thing  which  I  thought  might  plaufibly  appear  a- 
gainft  him }  I  even  furmiied  and  guejjed  at  many 
things  and  inferted  them  without  any  authority  what- 
ever. About  three  weeks  after  a  report  was  circula- 
ted of  a  dead  man's  being  brought  from  Scituate  to 
Providence,  and  after  being  buried  under  Judge 
Dorrance's  orders  was  dug  up.  I  happened  to 
have  feme  convention  with  Benjamin  Randall  re- 
lative to  the  law-fuit  with  Atwood,  in  which  his 
name  was  frequently  ufed.  In  the  courfe  of  this 
converfation,  Randall  informed  me  that  he  had 
been  rcqucfted  by  a  Doftor  to  make  a  Beaver-hac 
forjudge  Dorrance,  and  one  of  us  (I  do  not  re- 
member which)  immediately  fuggefted  the  idea, 
that  this  hat  mud  have  been  a  confideration  for 
Judge  Dorrance's  conniving  at  the  digging  up  of  tfce 
body.  As  we  were  fitting  by  the  fire  together,  we 
guejfed  between  ourfelves  that  this  was  "like  ej 
nough  the  cafe."  Randall/Knw^ft/  lome  things  and 
I  guejfed  at  others,  till,  in  our  imaginations,  we 
pretended  to  have  unravelled  another  icandalous  lto- 
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ry  againft  Judge  Dorrance.  This  I  conceived  to 
be  a  valuable  acquifition  to  my  hiftory  of  Judge 
Dorrance's  conduct,  and  accordingly  improved  it  to 
the  beft  advantage.  Soon  after  this,  Benjamin 
Randall,  Refolved  Smith  and  myfelf  were  at  the  Go- 
vernor's houfe.  The  Governor  enquired  of  me  re- 
flecting the  Atwood  bufinefs,  and  I  preiemed  him 
with  the  writing,  containing  that  ftory,  and  aifo  in- 
formed him  of  the  circumftances  which  bad  been 
furmifed  concerning  the  dead  body  and  Beaver^hat. 
Randall  and  I  informed  the  Governor  of  our  fufpL 
cions  refpeftmg  the  hat,  arid  of  our  reafons  why  we 
Jufpefted.  The  Governor  then  declared  to  us,  that 
he  had  never  before  heard  any  thing  of  the  ftory  of 
the  Beaver-hat,  and  further  enquired  particularly  of 
us  refpefting  the  tranfaclion  ;  but  all  the  informa- 
tion we  gave  him  on  the  fubjecl:  was  by  way  of 
" gue/s"  Some  time  in  April,  1800,  foon  after 
Randall  removed  from  North-Providence  to  Prov- 
idence, I  was  at  his  ihop,  and  he  mentioned  before 
me,  and  feveral  others,  his  having  finifhed  Judge 
Dorrance's  hat  and  lent  it  to  him.  In  the  courfe  of 
Randall's  narration  Judge  Dorrance  flopped  at  the 
fhop-door,  and  informed  Randall  that  his  (Ran- 
dall's) fon  had  brought  nim  a  hat,  and  had  requeu- 
ed ol  him  a  receipt  or  an  order  j  but  that  he  did  no£ 
give  the  writing,  as  he  thought  it  was  unneceffary, 
teecaufe  the  hat  was  to  be  charged  to  Dr.  Bowen  j 
and  added,  that  he  did  not  like  to  give  any  writing  in 
the  bufinefs,  becauie  the  matter  was  of  a  delicate  na- 
-ture\  anci  further  laid  he  had  rather  Randall  would 
take  the  hat  back,  than  that  he  fhouid  be  obliged  to 
draw  upon  Dr.  Bowen  for  that  which  was  defigned 
as  a  pieient.  In  the  mean  time,  I,  in  order  to  irri- 
tate judge  Dorrance,  began  relating  to  William 
BrowiiCii,  who  was  piefcni,  the  circumftances  con- 
cerning J  i*dge  Dorrance's  conduct  'in  the  Atwoo$ 
U'w-fuit,  and  the  riiitofy  .1  .- siting  of  the 
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fame.  Judge  Dorrance,  overhearing  my  convfffa- 
tion  with  Brownell,  (as  I  intended  he  mould) 
addreffed  himfelf  to  me,  and  told  me,  that  if 
I  had  written  any  'thing  againft  him,  as  related 
to  the  Atwood  bufine/s  it  was  totally  a  faJfe- 
hooid,  for  he  had  had  no  perional  concern  what- 
ever,  directly  or  indirectly,  in  any  part  of  that  affair; 
This  fpeech  irritated  me,  and  1  retorted  the  falfe- 
hood.  We  continued  the  quarrel  for  foraetime, 
mutually  accufing  each  other  in  harfli  and  provok- 
ing language  ;  and  in  the  courfe  of  this  turbulent 
conversation,  I,  in  my  anger,  accufed  the  Judge 
of  fundry  inftances  of  mifconduct,  till  after  I  had 
run  over  my  whole  catalogue  of  accufations,  I  hint- 
ed to  him  "  the  Beaver-hat."  The  Judge  afked, 
**  What  hat?"  I  anfwered  him,  "  the  one  on  your 
head  for  ought  I  know,  and  for  further  particulars 
you  may  apply  to  the  lown  of  Scituate  V  The 
Judge  however  feemed  not  to  underftand  my  mean- 
ing j  and    we  ibon  after  parted/' 

Sgj  By  the  Governor,  Did  you  not  underftahd^ 
atthetimel  requefted  you  to  write  that  ftory  of 
tne  Atwood  execution*  that  my  objefl  wis  to  pro- 
cure an  accommodation  upon  that  iubject  I 

rf.  There  was  fomething  ©f  an  accommodation 
mentioned  at  the  time. 

S%j  By  the fame*  Did  I,  at  the  time  you  an-i 
Randall  and  Smith  were  at  my  houfe>  difcover  any 
enmity   towirds  Judge  Dorrance  ? 

A,  I  did  riot  obferve  that  you  did  s  at  lead .  ybu 
did  not  difcover  it  to  me. 

Crofs-examined» 
J3>.  By  Plaintiffs  CounjeL   Have  you  any  knowl^ 
G  edge . 
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edge  of  Judge  Dorrance's  felling  the  dead  body  for 
a  Beaver-hat  ? 

A,  I  haye  not. 

j|.  Have  you  any  reafon  to  believe  that  he  fold 
the  body  for  a  hat  ?       < 

A.  No. 

$.  Did  ycu  firft  fugged  the  idea  to  Randall,  that 
the  hat  was  given  for  the  body,  or  did  Randall  f1r$ 
fuggeft  it  to  you  ? 

A,  The  firft  word  that  ever  paired  between  us, 
was  while  we  were  fitting  by  the  fire  together.-— 
Randall  firft  mentioned  his  making  the  hat  -,  but 
which  of  us  firft  fuggefted  its  being  a  confideration 
for  the  dead  body,  i  do  not  recollect.  For  the  fame 
reafons  that  I  had  been  bufy  in  accumulating  mat- 
ters againft  Judge  Dorrance  for  my  hiftory,  I  anx- 
ioufly  ieized  on  this  ftory  as  a  new  occafton  againft 
him.  Randall  "  gueffed,"  and  I  iC  guelTed  -,**  we 
both  underftood  each  other,  and  neither  of  us  cared 
much  about  the  real  truth  of  the  grounds  of  our 
guelTing.  1  was  for  avenging  myfelt  at  any  rate, 
of  Judge  Dorrance. 

Q,  Did  you,  at  the  time  you  sold  the  Governor 
this  ftory,  tell  it  to  him  as  a  matter  of  tact,  or  of 
guefs  only  ? 

A.  I  told  him  the  whole  ftory  as  a  matter  of  guefs 
and  furmife  j  and  at  the  fame  time  told  him  of  the 
manner  in  which  Randall  and  I  had  hinted  imagina- 
ry circumftances  to  each  other,  till  we  had  contriv- 
ed up  the  ftory  between  ourieives,  and  concluded  to 
report  it  as  a  plaufible  trutii ;  and  from  what  the 
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Governor  has  told  mc,  I  do  not  think  that. he  e<- 
ver  had  any  other  information  on  the  fubje<5t  than 
what  Randall  and  I  communicated  to  him. 

^.  Had  not  you  and  the  Governor,  previous  to 
that  iran&ufbon,  bten  at  variance  with  each  other, 
and  aboac  that  tifce  became  reconciled  ? 

J,  The  Governor  and  I- had  not  till  then  fpoken 
to  each  ether  for  nearly  A  year  and  a  half:  but  at 
that  tifne,  of  his  own  accord,  he  proffered  a  recon- 
ciliation, which  I  accepted,  and  was  -employed  by 
h;m  in  the  traniatcions  I  have  related. 

Q  By  -Defendant's  Counfcl.  While  you  and  Ran- 
dall' iKfeife  gueffing  on  the  iubject  of  the  £eaverrhat, 
which  of  you  gueffed  firft  ? 

A.  I  fuppofe  it  was  he  who  thought  of  it  firft* 

The  next  witnefs  called  was  RES'^LYFD 
SMITH.  This  witnefs  related  the  quarrel  between 
Judge  Dnnance  and  John  Bcverlv,at  R  udvll's  ftsops 
and  aifo  tne  canverfanon  between  J'J^ge  Oornnce 
&nd  Ran-ua'ii,  concerning  the  recejpc  or  order  for 
the  hat  He  further  teititied  th-it  he  was  feveral 
times  at  the  Governor's  houfe,  in  company  with 
Beverly  and  Randall,  and  there  heard  ieverai  n>n- 
verfmons  relative  to  the  dead  body's  being  fold  for 
a  hat.  He  fuppoled  that  the  Governor  received 
all  his  information,  on  that  fubject,  from  Beverly 
and  Randall,  at  the  feveral  times  wmie  the  witnefs 
was  prefent  at  the  Governor's  houfe.  On  being 
questioned,  the  witneis  laid  he  had  frequently  heard 
the  itory  reported  ;n  the  town  of  Providence,  and 
at  other  places. 

JAMES  ALDRICH.  «  Sometime  in  April  1800, 

while 
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while  I  was  at  the  Governor's  houfe  John  Beverly 
and  Benjamin  Randall  came  in,  and  in  the  prefence 
of  the  Governor  and  me,  related  the  ftory  of  Judge 
Dorrance's  felling  the  dead  man  for  a  Beaver-bat  ; 
and  after  the  ftory  of  that  'transaction  was   finifhed, 
Beverly  added,  that  Judge  Dorrance  had  the  impu* 
dence  to  wear  the  fame  hat  on  bis   head  in  Townr 
meeting,  while  he  officiated  as  Moderator  thereof. 
A  few  days  after  this,  I  was  at  the  General  Election 
at  Newport,   where  Judge   Dorrance  alfo  attended^ 
He  and  I  had  there  fome  conversation  relative  to  the 
ftory    then   circulating,   concerning  his  conduct  in 
felling  the  dead  man.     The  Judge  obferved  that  it 
was  an  abfoJute  falfehood,  invented,  as  he  fnppofed, 
by   John   Beverly  and  Benjamin  Randall,  for  the 
purpofe    of  gratifying  their  malignity  and  refentr 
merit.     He  informed  me  that  the  hat  was  a  prefenc 
frcm  Dr.  Bov>en,  for  fervices  rendered  in  the  fettle- 
xncnt  of  Mr.  Ward's   eftate.       I  have  frequently 
heard  the  ftory  in  the  country;  and  the  perfon  from 
whom  1  fir  ft  heard  it,  I  think  was  Refolved  Smith  ; 
which,  to  the  belt  ot  my   remembrance,  was  not  be" 
fore  April,  1800." 

JOB  RANDALL.  "In  April,  i8co,  I  was 
at  the  Governor's  houfe,  and  faw  John  Beverly 
and  Benjamin  Randall  there.  Beverly  related  the 
itory  of  the  dead  body  and  Beaver-hat,  and  faid 
that  he  believed  that  judge  Dorrance  fold  the  body 
for  the  hat  j  and  Randall  alfo  faid  he  was  of  the  fame 
opinion.  From  the  Governor's  conversation,  1  hap! 
reafon  to  think  he  had  no  information  on  that  fubje<5t 
but  what  he  received  from  Beverly  and  Randall. 
1  had  myfeif  heard  the  ftory  from  Refolved  Smith,, 
about  a  week  before  i  was  at  the  Governor's,  and 
have  iince  heard  it  at  fundry  times." 

THOMAS  HAZARD.    « In  April,    i|oo,  I 
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was  at  the  Governor's houfe  while  Beverly  and  Ran- 
dall  were  there.     Beverlv,   in  my  prefence,  read  to 
the  Governor  a  long  ftory  againft  Judge  Dorrance, 
about  an  execution  in  which  James  Atwood,  Refol- 
vcd  Smith  and  others  were  concerned.     At  the  fame 
time  a  converfation  arofe  between  the  Governor  and 
tjiefe  men,  concerning  the  digging  up  and  felling 
the    dead    man  for  a   hat.       Thefe    men    reprc 
fenced  that   Judge  Dorrance  had  undertaken  to  fee 
the  man  decently  buiied,  but  inftead  of  performing 
the  engagement,   had  had  a  ftiam  funeral,  and  coiv 
ruptly  permitted  Dr.  Bowen    to  take  the  body  and 
diifect  it  i  and  many  obfcrvations  were  made  on  the 
fubject  which    i  do  not  recollect.     After  thefe  men 
were  gone,   I    convcrfed  with  the  Governor  on  the 
fubject  of  their  converfation   about  the  dead  man  ; 
and  he  appeared  to  be  much  irritated  with  the  tranf. 
action,  and  made  ufeof  many  hard)  and  violent  ex- 
prefiions.     He  faid   the   people  of  Scituate  might 
poflibiy  reflect  on  him  for  fome  negligence  he  might 
be  luppofed  to  be  guilty  of.     He  laid,   "  if  this  is 
trufft  Dorrance  is  no  more  fit  for  a  Judge  than  the 
Devil."     The  ftory  however  agpeared  to  be  new  to 
the  Governor,'* 

ESEK  S^ITH  teftified,  that  Refolved  Smith 
was  at  his  houfe  in  September  or  Q&ober,  1800, 
and  related  the  ftory  to  him,  which  was  the  firft 
time  h>  ever  heard  it.  He  added,  that  little  had 
ever  been  laid  about  it  in  the  neighbourhood  where 
be  belonged  j  but  in  Scituate,  he  had,  fince  the  in- 
formation of  Refolved  Smith,  heard  the  ftory  man/ 
times." 

DOCTOR  ANTHONY  teftified,  that  he  heard 
Dr.  Benjamin  Dyer  inform  a  man  by  the  name  of 
Williams,  that  the  bones  of  the  dead  man,  after  he 
was  diffected  by  Pardon  Bowen,  were  fold  for  Fiv4e 
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Bsliarsy  and  tha*  he  (the  Dr.)  paidyfo<?#  dollars  on 
account  of  his  young  men  having  been  concerned  in 
the  buCinefs.~-The  witnefs  ftflfi:  heard  the    ftory  of. 
felling  the  body  m  May,    1800.— [See  Dr*  Dyer's 
teftiniony.] 

RICHARD  ANGELL.  This  witnefs  teftifkd, 
that  the  young  men  who  brought  the  body  from 
Scituate:  ftopped  at  his  houfe,  while  on  their  way  to 
fharptace.  Among  thefe  young  men  he  observed 
one  who  bad  flopped  there  in  the  evening  after  the 
man  was  buried  at  Scituate.  While  they  were  at  his 
houfe,  the  wicnef*  heard  -^ne  Anthony,  who  drove  the 
fleigh  for  chern,  fav,  that  he  was  to  nave  ten  dollars 
for  his  fervices.  He  heard  the  young  men  fay  they 
were  then  going  out  to  £\fh's  tavern.  The  witnefs 
faid,  he  afterward  heard  the  body  was  brought  to 
Providence,  there  again  buried,  dug  up,  and  loidoy 
Judge  Dorrance  ror  a  Bsaver-hat  ;  and  th-at  judge 
Dorrance  wore  the  hat  on  his  -head  in  Town-meet- 
ing; but  did  not  remember  -the  exaft  time  when  he 
iirft  heard  the  report. 

RICHAKD  RHODES.  This  witnefs  teftified 
that  he  was  coming  from  Scituate  to  Provi- 
dence, and  overtook' the  Scituate'  men  in  their  fir  ft- 
purfuit  after  the  dead  body,  fie  went  with  these  men 
to  the  Governor's  houfe  j  and  the  Governor  in  his 
convtrfation  with  them,  feemed  defirous  that  the 
matter  might  be  fettled.  The  witnefs  had  fince  heard, 
in  Scituate,  the  ftory  reported  of  Judge  Donance's 
telling  the  body  for  a  hat  5  but  he  never  believed 
the  ftory,  nor  did  he  think  enough  of  it  to  ever  re- 
poit  the  itory  to  any  perfon  himfeif, 

STEPHEN  DAVIS.  He  teftified,  that  in  A- 
pni  or  May,  1800,  he  fir  ft  heard  the  ttory  from  Re- 
(olv^d  Smith.     He  had  fince  repeatedly  heard  trve 
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(lory,  but  knew  nothing  of  the  truth  of  it  him- 
feif. 

SAMUEL  WlLBOtFR  teftified,  that  he  6rft 
heard  the  itory  from  James  Aldrich,  but  at  what 
time  he  did  not  recoiled    , 

'  PARDON  ANGELL  thought  he  aril  heard .th$ 
report  at  the  Town-Council  of  Scituate,  in  April* 
1800  j  but  from  whom  he  did  not  remember. 

JAMES  ANDREWS.  "In  April,  1800,  I 
was  m  Providence,  and  law  John  Beverly.  He  toid 
ire  the  fto,y  of  his  difpute  with  Judge  Dorrancs  re- 
lative to  the  law-fuit  of  Refolved  Smith;  and  at 
the  famr  fine  informed  me  of  the  circumftances  re- 
lating to  the  dead  body  and  Beaver-hat.  I  have 
frequently  heard   the   report  lince." 

WILLIAM  RHODES  heard  the  ftory  of  the 
Beaver-hat  in  April  or  May,  1800  j  but  from  whom 
he  did  not  know.  He  knew  nothing  of  the  fubjecx 
himfeif,  and  never  gave  any  attention  to  the  itory. 

WHEELER  MARTIN,  one  of  the  Judges  of 
the  Court,  teftiried  as  follows.  "  At  iiie  General  E- 
le<5tion  in  May,  1800, 1  was  at  Newport,  and  lodged 
at  my  Brother's,  where  Judge  Dorrance  alio  lodged. 
We  there  converfed  together  concerning  an  oppoh> 
tion  that  was  intended  to  be  made  againft  him  as 
Judge  of  the  Court  of  Common  Pleas,  Judge  Dor- 
rance  was  however  elected  without  any  cppoiition.— - 
The  next  day  after  rise  election,  as  the  judge  and  I 
were  walking  together,  he  alked  me  if  I  had  ever  heard 
the  report  of  his  felling  the  dead  body  for  a  Beaver- 
hat.  He  (aid  that  Governor  Fenner  had  got  John 
Beverly  to  write  fucha  itory  concerning  h:m.  1  an- 
derltood  him  to  mean,  that  Beyer ly  had  fabricated  the 
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ftory  and  the  Governor  procured  him  to  commit  it 
to  writing.  Judge  Dorrance  feemed  muchdifpleafed 
with  Gov.  Fenner's  conduct,  and  difcovered  much  re* 
fentment  towards  him.  He  declared  the  ftory  was  a 
grois  falfhood,  wholly  originated  through  Malignity  t 
That  the  hat  given  by  Doctor  Bowen  was  a  mere  pre- 
fent, as  a  friendly  acknowledgement,  as  he  fuppofed, 
for  afiiftance  given  in  the  fettlement  of  Mr.  Ward's 
cftate." 

£$j  Had  you  ever  heard  the  ftory  of  the  Beaver-hat 
before  the.  conversation  with  Judge  Dorrance  ? 

A.  I  heard  it  on  my  paflage  to  Newport  at  that 
time. 

j^.  Who -was  on  board  the  packet  with  you,  on 
that  paftage  ? 

A*  I  recollect  Gov.  Fenner,  Dr.  Comftbck,  David 
Saylcs,  and  feveral  others. 

£>.  Did  you  hear  the  ftory  on  the  paflage  from  Gov. 
Fenner  himielf,  or  was  h»  prefent  at  any  time  when 
it  was  told  to  you  ? 

A.  I  uoderftood  that  Judge  Dorrance  was  to  be 
oppofed,  and  this  ftory  was  fuggefted  as  a  reafon  ; 
and  I  think  the  Governor  was  prefent  when  thefc 
circumftances  were  mentioned. 

THOMAS  SMITH.  He  teftified  as  follows  : 
<e  In  March  or  April,  1800,  I  was  at  Providence, 
and  faw  John  Beverly.  He  told  me  the  ftory  about 
the  dead  man  who  was  buried  ;n  Providence  after 
he  was  brought  from  Scituate  ;  and  rhat  he  was 
after  wards  dug  up  and  di  {letted  by  the  Surgeons. 
He  then  ^ruccetiea  in  theie  words':     "  This  was  a 
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tfamned  trick  a&ed  by  our  noble  Judge  Dorrance  i 
be  fold  tne  body  to  Dr.  Bowen  for  a  Beaver-hat.'* 
Since  that  time  (fa id  the  witnefs)  I  have  frequently 
heard  the  ftory  mentioned  by  other  people." 

The  next  evidence  introduced,  on  the  part  of  the 
Defendant*  was  the  depofition  of  Daniel  Knight, 
which  was  read  in  the  following  words  i 

I,  DANIEL  kNIGHT,  of  Fomfret,  in  the'  Coun- 
ty of  Windham,  and  State  of  Connecticut,  Phyh% 
cian,  on  Oatr*,  do  teftify  and  fay,  that  in  the  Month 
bit  February,  in  the  year  1799, 1  aflifted  in  taking 
from  the  Theatre,  in  the  town  of  Providence,  the 
bodv  of  a  man  which  was  faid  hung  himfelf  in  the 
town  of  Scituate  j  which  body  had  been  clandef- 
tinely  removed  from  the  town  of  Scituate  to 
Providence,  for  diffecfcion;  that  faid  body  Was  put 
into  a  coffin,  or  box  j  then  myfelf  ana  two  other 
perfons  conveyed  laid  body  to  the  new  burial  ground 
on  the  wcit  fide  of  the  river,  arid  there  buried  it, 
it  being  to  the  beft  of  my  recollection,  between  ten 
and  eleven  o'clock  at  night.  From  thence  returned 
to  the  (hop  in  the  houfe  occupied  by  Dr.  Pardon 
Bowen.  After  fraying  at  laid  fhop  about  two  hours, 
my  kit  and  rour  other  perfons  went  to  faid  burying- 
groi'nd,  and  took  up  laid  body,  leaving  the  cofHn 
or  box  in  the  ground,  and  conveyed  faid  boiy  to  a 
houfe  belonging  to  jabez  Bo  wen,  £fq.  then  in  the 
occupation  of  Mr.  Suggin* 

Queftion  ajked  the  Deponent  in  behalf  of  Arthur 
Fenner,  Efq.  Whoafilftedyou  in  taking  faid  body 
from  the  Theatre,  and  conveying  it  to  the  bury- 
ing-ground  ? 

A*  To  the  beg:  of  my  recollefbon.  Dr.  Pardon 
Bowen,  George    W.   Hoppin,    William    Spencer, 
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John  Eddy,  and  a  perfon  that  lived  with  Dr.  Dyer, 
whole  name  1  do  not  recoiled,  a  flitted  in  putting 
the  body  into  the  coffin  j  and  George  W.  Hoppin, 
William  Spencer  and  myielf,  removed  the  body  to 
the  burying-ground. 

£$.  By  the  fame.  Was  the  body  put  into  a  coffin 
of  tne  ulual  form  I 

A.  The  body  was  put  into  a  rough,  pine  box, 
not  made  in  the  ufual  form  of  a  coffin. 

i^.  By  the  Jame.  Was  the  body,  when  put  into 
the  coffin,  covered  with  a  fhirt,  and  otherwife  laid 
out  in  a  common  and  decent  manner  ? 

A.  It  had  no  fhirt  on,  and  to  the  bed  of  my  re- 
collection no  cover  at  all. 

j§>.  By  the  /ante.  How  far  below  the  furface  of 
the  earth  was  the  coffin  fettled  i 

A,  To  the  bed  of  my  recollection,  not  to  exceed 
eighteen  inches. 

Q,  By  Ditto.  Who  were  the  four  perfons  who 
affifted  you  in  taking  up  the  dead  body,  after  you 
had  buried  it  ? 

A>  Horatio  G.  Bowen,  George  W.  Hoppin,  John 
Eddy,  and  a  perfon  who  lived  with  Dr.  D;cr>  whofe 
name  1  do  not  recollect. 

Q.  By  Ditto,  What  operations  weie  performed 
on  the  dead  body  the  fame  night  after  you  had  re- 
moved it  from  the  grave  to  Mr.  Suggin's  ? 

A.  The  body  was  opened  and  the  entrails  taken 
out.  ■%. 
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j^.     By  Ditto.      What  Was  done  with  the  ecu 

trails  ? 

^.  They  were  buried  in  faid  SMggin's  (hop,  which 
had  no  floor. 

i£.  By  Ditto,  What  knowledge  hare  you  of  a- 
ny  operation  which  was  performed  on  the  dead  bod/ 

afterwards? 

A.  The  operation  of  dilTection  was  begun  the 
next  night  following,  which  was  continued  for  feve* 
ral  nights  until  completed, 

4>.  By  Ditto,  Who  was  the  principal  opera- 
tor in  d  ilTecting  the  dead  body  ? 

A.  Dr.  Pardon  Bo  wen. 

2%.  By  Ditto.  What  other  perfons  attended 
ana  affiftcd  in  differing  faid  dead  body  ? 

A.  To  the  belt  of  my  recollection,  Dr.  Benjamin 
Dyer,  Dr.  Comfort  A.  Carpenter,  Dr.  Jam?*s  Ma- 
fun,  George  W.  Hoppin,  John  Eddy  and  fiuratio 
G.  Bowen, 

S$j  By  Ditto.  Had  you  any  direction,  .either 
veroal  or  wnuen,where  to  cunvey  the  dead  body,  af- 
ter or  before  you  removed  from  tne  place  where  it 
was  interred  ? 

■     ■ 

A.  Yes,  before  we  took  up  the  body,  we  received 
directions,  in  writing,  in  what  manner  .to.  proceed, 
and  to  what  place  the  body  was  to  oecarried} 
whicn  to  the  belt  of  my  recollect  ion  was  n£*rly  as 
follows :  That  you  come  to  the  houfe,  you  will  find 
%  gate  open  s  go  through  the  gate,and  proceed  rouud 
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to  the  back  fide  of  the  houfe,  and  you  will  find  the 
door  opened  j  go  in  at  the  door,  you  will  fee  a 
flight  of  flairs,  afcend  them  and  turn  to  the  right, 
and  you  will  fee  a  chamber  door  open,  and  a  lighted 
candle  Handing  on  the  floor*  in  that  room  depofit 
the  body. 

i^.  By  Ditto.  Did  John  Dorrance,  Efq.  give 
you  any  directions  in  what  manner,  and  at  what  time 
to  bury  the  dead  body  I 

A.  No. 

i^.  By  Ditto.  Was  the  box  in  which  the  body 
was  laid  nailed  elofciy  or  only  tacked  i 

A,  It  was  fo  nailed  that  the  claws  of  the  hammer 
would  pais  under  the  heads  of  the  nails  to  dr^w 
them. 

jfj.  By  Ditto,  Do  you  know  what  became' of  the 
flefli  which  was  taken  from  that  corpfe,  or  the 
(contents  of  the  brealti 

A*  I  was  not  prefent  when  the  fleflj  was  taken  off, 
but  the  heart  and  lights  were  buried  in  tne  (amc 
fhop  that  the  entrails  were,  but  not  at  the  fame  time 
nor  in  fame  place.  And  furthet  the  Deponent  faith, 
not, 

DANIEL  KNIGHT. 

Here  clofed  the  evidence  produced  on  the  part 
of  the  Defendant,  in  the  ppenmg  of  the  firit  uTue« 

Qn  frnifhing  the  examination  of  the  Defendant's 
witneffes,  Mr.  Rqbbms  proceeded  in  his  defence  in 
the  opening  of  the  Cafe.  He  refted  the  defence  on 
tne  icv^rai  diflertnt  grounds  following: 

Firft* 
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Firft.    That  the  words  allcdged  to  have  bcco 
fpofcen  by  the  Defendant  were  true ;  which  he  con- 
tended was  folly  evinced  by  the  tcftimony  adduced 
by  the  Defendant,     He  obferved  that  Dr.  Bowen 
had  engaged  to  taufe  the  body  to  be  deeently  Ou- 
ried  in  Providence,  and  that  it  mould  forever  lie  un» 
dilturbed.     Judge   Dorrance  had  become  obligated 
to  fee  all   the  engagements  of  Dr.  Bowen  fulfilled* 
as  relpcded  the  burial,  and  alfo  became  refponfible 
for  the  body's  remaining  undifturbed :  That  inftead 
of  burying  the  body  in  a  decent  manner,  andfuf- 
fenng  it  to  lie  undifturbed,  as  they  had  agreed,  they 
had  a&ed  a  kind  of  mockery  of  funeral  ceremony, 
and  buried  it  in  a  very  indecent  manner*  fcarcely 
eighteen  inches  under  ground,  and  had  it   immedi- 
ately after,  taken  up  and  differed.    *«  Judge  Dor- 
rance had  the  care,  the  cuftody,  the  controul  and 
fuperincendance  of  the  body."     Dr.  Bowen  had  no 
ngnt  to  interfere  with  or  difpole  of  it  othcrwife  than 
according  to  Judge  Dorrance's  fpecial  permiffion.— 
W  nether  Dr.   Bowen  himfelf,  or  any  other  perfon 
was  actually   employed  in  the  diipofal  of  the  body, 
Was   immaterial,  becaufe   it  mult  have   been  done 
throu^n  his  agency,  and  from  Judge  Dorrance's  au- 
u.onty.     For  Judge  Dorrance  to  fuffer  the  body  to 
he  dug  up  was  a  violation  of  truft,  of  promife,  and 
duiv4  which  could  by  no  means  happen  by  an  act  of 
a, i  re  negligence.     In  delivering  the  body  from  hi* 
own  cuttody,  he  mult  have  been  guilty  of  connivance 
and  cu.lulion.     Thele  circumftances  afforded  an  ir» 
reiiltialc  prefumpttoi,  that  Judge  Dorrance  previ- 
ously Knew  that  the  body  would  oe  dug  up,  and  &» 
leniiy  contented  to  it  at  the  time. 

Mr.  Robbins  propofed  a  cafe  which  be  conceived 
to  be  parallel  to  the  one  in  qucltion.  He  faid, 
"  Suppofe  the  driver  of  a  mail  itage  mould  be  pro- 
lecutcd  lot  Jelling  the  mail ;  but  on  the  trial  it  mould 
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not  be  proved  that  he  actually  ma4e  a  forma}  bargain 
with  any  one  ;  but  that  he  only  permitteA  a  tb<ef 
td  fle.il  it.  In  fu~h  cafe  it  could  not  be  doubted 
buttharrhe  ft  age  dn  yer  muft  be  convicted,  though 
he  fhould  be  directly  charged  in  the  md^tment  or 
fujt  with  felling  it  j  beeaufe  it  would  be  prefuiried 
that  he  would  not  hav<*  fuffered  tie  thief  to  take  it, 
imSefs  he  had  received  fome  cornoenfation  in  re- 
turn." So,  hi  the  prefent  cafe,  Judge  Dorrance's 
connivance  went  to  the  full  extent  of  making  him  a 
principal  in  the  tranfadion  of  digging  up  the  body. 

In  order  to  cflabliiri  a  prefumption  that  the  Bea* 
yer-hat  was  a  coofideration  forjudge  Dorrance's 
connivance,  the  Jury  wer*  called  to  a  confederation 
of  the  teftimony  of  Randall  and  Beverly.  The  pre* 
tended  fervices  in  the  matter  of  Mr.  vVard'selUte 
was  a  fubierfuge  of  the  Plaintiff's  -totally  without 
foundation  j  a  mere  pretence.  The  coincidence  of  the 
time -of  digging  up  the  body  with  that  of  prefentmg 
the  hat  was  a  itrong  cirajmaance  foi  prefummg  the 
hat  to  have  been  a  payment  for  the  body.  Judge 
Durrance  hsrofeif  bad  faid  the  prefent  of  the  hat 
was  a  delicate,  mat ier%  and  had  retufed  to  truft  any 
$|ring  to  writing  on  the  occafiion.  iftnehatwas 
Really  .given  for  fervices  rendered  in  fettling  Mr. 
Ward'^e toe,  where  was  the  impropriety  in  giving 
a  receipt  ?  There  was  no  degree  of  infamy  nor  m* 
delicacy  attached  to  receiving  a  reasonable  compen- 
sation for  honeft  and  legal  fervices.  No  delicacy 
whatever  couid  interfere  with  Judge  Dorrance's  re- 
ceiving a  prefent  from  a  fair  and  honourable  mo- 
tive, or  payment  for  .a  fair  and  honourable  confider- 
ation. His  fcrupulous  and  cautious  conduct  was 
without  doubt  the  effe6t  of  a  coniciouinrfs  ot  fome 
imp.opnety  in  his  own  conduct. 

The  fecond  ground  of  defence  was,  a  denial  of  the 
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words  being  fpoken  maliciGufly.—hs  this  was  a  ne- 
ceffary  point  for  the  Plaintiff  to  ef  ablifo,  he  fliould 
leave  the  difcufiion  of  it  till  the  evidence  on  the  part 
of  the  Plaintiff  fhould  be  difclofed,  when  Mr.Howeil 
would  coniider  it  in  the  clofe  of  the  cafe* 

Mr.  RobSIns  now  placed  the  defence  upon  a  third 
ground  ;  which  was  that  the  words  were  not  a&hna- 
He.     He  obferved,  that  although  it  fhould  be  pro- 
ved that  the  Defendant  did  ipeak  the  words  com- 
plained of  j  although  the  words  had  been  the  dictates 
of  the  fouleft  falfhood  j  and  although  the  fame  words 
nvght  have  betn  breathed  from  the  rancour  of  the 
blackeft  of  infernal  malice,  ftill  if  they  were  not  in 
themfelves,  independent  of  any  confcquent  damages, 
actionable,  the  Plaintiff*  would  not  be  entitled  to  re- 
cover   of  the   Defendant.     In  order  to  fhew   what 
words  the  law  diUiriguifhed  as  a&ionable,  he  cited  EC 
pinaffr,  N.  P.  45,6.     "  Of  words  in  themfelves  ac- 
tionable—Thde  are  iff.    Which  biing  a  roan  inta 
any  danger  of  legal  punifhment ;  as  to  fay  that  he 
poifoned  another     2d.  Which  may  operate  to  ex- 
clude a  man  from  fociety  j  as  to  fay,  that  he  hath  an 
infectious  difeafe:     3d.  Which  injure  a  man  in  his 
trade  or  proreffion  j  as  to  call  a  trader  a  Bankrupt ; 
4th.  W  hich  charge  a  man  in  a  public  capacity  or  of* 
fice  with  principles   mconfiftent  wula  his  office;  as 
to  fay  of  a  Jultice  ot  Peace,  that  he  was  a  Jacooite 
and  for  bringing  in  the  pretender."     Mr.  Kobbins 
contended   that  the  words   complained  of  did  not 
come  within  any  description  pointed  out  in  this  au- 
thority.    That  the  words  imputed  no  vffence  to  the 
Plaintiff  whereby  he  could  have  been  endangered  of 
puniihu.enl.     His  being  concerned  in  digging  up  a 
cicad  body  v/as  no  offence  fur  which  he  could  have 
been  indicted  and  punifned.     Pie  recited  4  Black. 
Com.   in  tnefe  words.     ct  No  larceny  can  oe  com- 
muted ualeis  there  oe  fome  property  in  tfte  thing 
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taken,  and  ad  owner  ;  yet  if  the  owner  be  unknown, 
provided  there  is  a  property,*  is  larceny  to  ftealit,and 
an  indictment  will  lie  for  the  goods  of  a  perf  m  un- 
known.—This  is  tne  cafe  of  ftealing  a  (hroud  out  of 
a  grave  *  which  is  the  property  of  thofe,  who  ever 
they  were,  that  buried  thedeceafed  i  but  dealing  the 
corpfe  itfelf,  which  has  no  owner  (though  a  matter 
of  great  indecency)  is  no  felony ,  uulefs  fome  or  the 
grave  clothes  be  ftolen  with  it."  Thus,  faid  Mr. 
Robbing,  It  is  confidered  by  the  laws  of  England, 
that  when  the  human  body  is  once  di  veiled  of  the 
functions  of  life,  when  once  the  power  of  death  has 
rendered  it  ufelefs  and  unprofitable  to  the  furviving, 
it  becomes  a  cad  out  beyond  the  reach  of  the  laws  or 
protection  of  fociety  ;— it  becomes  a  loathfome  ob- 
ject  of  abhorrence,  difclaimed  and  deferted  by  all  the 
living  of  the  human  race."— He  cited  2  Black.  Com. 
429,  12  Rep,  113.  Haynes's  cafe.  3  Inft.  no.  in 
order  to  ihew  that  no  civil  action  could  be  brought 
by  any  perfon,  for  damages,  where  a  dead  body 
ibould  be  difturbed,  a  monument  defaced,  or  the 
grave-cloths  taken  away.  He  argued  that  tne  dead 
body  fuppoled  to  be  dug  up,  or  permitted  to  be  dug 
UP>  by  Judge  Dorrance,  was  of  all  dead  bodies  the 
moft  peculiarly  unworthy  the  protection  or  notice  of 
the  law.  It  was,  as  if  moral  duty  required  it  to  be 
stigmatized  and  ireated  with  indignity  and  negiect. 
It  was  the  dead  body  of  a  total  ft  ranger  in  the  Ian  1* 
who  had  wickedly  and  fclonioufly  committed  the 
crime  of  fuieide,  and  had  thereby  forfeited  all  de- 
cent regard,  and  even  the  ordinary  rites  of  canftian 
fepulture.  A  fuieide,  by  the  common  law,  in  a  vin- 
dictive manner,  is  consigned  to  utter  difgrace,  his 
property  to  confifcation,  and  his  body  to  an  ignomin* 
ious  burial  in  the  hignway,  with  a  ltake  driven  thro* 
it,  to  exhibit  a  ipectacle  ot  infamy  and  abhorrence  to 
his  memory.— 4  Black.  Com.  190.— Such  beir.gthe 
circumttances  of  tlac   dead  body  in  queltion,  there 
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could I  be  no  crime  imputed,  in  faying  that  it  wag 
dug  up  and  diffected. 

It  was  further  argued,  that  the  words  could  not 
be  actionable  by  reafon  of  their  being  fpoken  againft 
Judge  Dorrance  as  a  public  officer.  He  was  not 
charged  with  rrrifcbnduc!  in  his  official  capacity, 
either  as  Judge  of  the  Court  of  Common  Pleas,  or 
las  Prefident  of  the  Town-Council.  His  engage- 
ments in  the  contract  for  burying  the  body  were  en- 
tirely of  a  private  and  individual  nature  :  For, 
though  the  words  dated  in  the  fixth,  feventh  and 
eighth  counts  of  the  Declaration,  are  laid  to  be  fpo" 
ken  of  and  concerning  the  Plaintiff  in  the  execution, 
of  his  office  of  Juftice  of  the  Court  of  Common  Pleas, 
yet  the  words  themfelves  cannot  be  coiiftrued  to  im- 
ply any  want  of  integrity  in*  him,  in  the  execution 
of  that' office.  The  words  were  therefore  hot  ac- 
tionable by  reafon  of  his  being  a  public  officer. 

The  next  point  in  Mr.  Robbing  argument  was 
*o  prove,  that  the  Plaintiff  ought  not  to  recover  on 
account  of  any  fpecial  damage  which  he  had  fuftain- 
ed  by  reafon  of  the  words  being  fpoken.  .He  ob- 
ferved,  that  words  muft  be  in  themfelves  actiona- 
ble, or  they  muft  become  fo  by  reafon  of  foine  fpe- 
cial damage  anfingfrom  them.  The  damage,  ltated 
in  the  Declaration,  of  the  feceffion  of  the  Plaintiff's 
friends  from  his  fociety  was  a  matter  of  mere  form, 
and  common  to  ail  declarations  for  flander.  Such 
damages,  when  fee  forth,  are  never  neceffary  to  be 
proved,  unlefs  fome  pecuniary  lofs  can  be  proved  to 
have  been  fuftained  by  reafon  of  the  departure  Of 
fuch  friends.  He  contended,  that  the  other  damages,, 
ftated  in  the  Declaration,  concerning  the  plaintiff's 
loofing  a  number  of  votes  ac  his  election,  were  not 
proved  ;  but  on  the  contrary,  it  was  proved  that  the 
Plaintiff  was  actually  elected  to  the  office  for  Which 
I  h» 
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he  was  a  candidate,  without  oppofition.    £ot  the 
Plaintiff  was  guilty  of  an  informality  in  his  Declara- 
tion which  effectually   excluded  from  him  all  pofii- 
ble  advantage  ffom  fpedal   damages,  fbuuld  he  be 
able  te  prove  them.     This  defect  ought  to  prevent 
the  Jury  fr^m  hearing  or  making  uie  of  at,y  evidence 
on  t»  e  fubject  of  fpecial  damages.     If  the  Plaintiff 
had  actually  loft  the  fociety  of  his  friends,  or  the 
votes  which  he  pretended  to  have  loft,  it  was  necef* 
fary  for  him,  or  order  to  recover  of  the  Defendant, 
on  account  of  fpecial  damage,  to  have  fpecially  de- 
clared  what  perfons   had  left  his  houfe*   and  what 
members  of  the  General  Afiembly  had  withheld  from 
him  their  votes,  by  reafon  of  the  words  fpoken.    It 
was  abfolutely  neceffary  to  mention  their     names 
particularly,  or  he  could  not  fupport  his  declaration. 
To  eftablifh   this,   he  read  Efpinaffe  N.  P.  515.— 
"Note,  that  faying  generally  per  quod  feveral  per- 
fons left  the  houie,  without  naming  any  in  particular, 
is  not  fpecial  damage."    And  alfo,  ibid.  52a.  "So 
in  fuch  place  of  words,  actionable,  whatever  fpecial 
damage  is  laid  the  Plaintiff  may  go  into  evidence  of 
it  i  but  not  more  :  As  where  the  words  were,  cc  you 
are  a  thief  and  I'll  prove  you  fo,"  with  a  per  quod, 
that  by  reafon  of  them  one  John  Merry,  and  ieve>ai 
Others,  left  off  dealing  with  him  j    the  Chief  Jui- 
^ice  allowed  the   Plaintiff  to  go  into  evidence  as  to 
Merry,  but  not  as  to  the  reft."     Thefe  authorities, 
in  his  opinion,  excluded  the  Plaintiff,  in  the  preient 
Cafe,  from  all  confideration  of  fpecial  damages* 

In  the  evening  of  the  fecond  day  of  the  trial,  the 
Plaintiff's  Counfel  fir  ft  rofe  in  fupport  of  the  fuit. 

The  Plaintiff's  Counfel,  after  fome  obfervationa 
on  the  nature  and  object  of  the  action,  proceeded  to 
the  examination  of  their  witneffes  s  the  firft  Of  whom 
was  TV.  Par  dm  Bowtn*  who  tcftifled  in  the  follow- 
ing manner  s  "  About 


*K  About  the  middle  of  February,  1799,  I   was 
informed  by  John  Dorrance,  Efq.  that  Mr.  John 
Harris,  and  federal  other  perfons,  from  the  town  of 
Scituate,  had  been  at  his  houfe,  refpe&lng  the  dead 
body  of  a  man  who  had  hung  himfeif,  in  that  town  g 
and  whom»  they  faid,  had   been  taken  up,   for  the 
purpdfe  of  diffe&on,  by  the  pupils  of  Dr.  Dyer  and 
my  own,  and  was  advifed  by  Mr.  Dorrance  to  call 
a:  his  houfe,  and  fee  the  gentlemen  on  the  fubjeefc. 
I .  accordingly  met    them  there,  and  entered  into 
converfation  with  them  on  the  fubject,  and  endeav- 
oured to  convince  them  of  the  necefiity  of  acquiring 
anatomical  knowledge  by  dhTeition,  if  we  meant  to 
qualify  out  (elves  to  preferve  the  lives  and  limbs  of 
Gur  fellow-creatures,  and  the  propriety   of  taking 
this  perlon,  as  he  was  a  ftranger,  entirely  unknown* 
and    had    no   friends  nor    relatives  whole  feelings 
could  be  hurt  by  his  duTecYioa,     But,  finding   that 
my  reafons  had  no  effect  to  convince  them,  I  then 
propofed  an  accommodation  with  them,  on  hehalf  of 
the  young  gentlemen  concerned  in  the  bufinefs,  cold 
them  that  1  would  fee  the  young  gentlemen,  and  af- 
terward met  them  at  my  houfe.     After   ieeing   the 
young  gendesnen,  I  met  the  Scituate  gentlemen,  at 
my  houfe,  where  we  had  a  long  converfation  on  the 
fuoject  j  and  after  laying  a   great  deal  about  the 
matte r,    we   agreed  to  give  them  Forty    Dollars* 
which  1  afterward  paid  them  at  Col.  Hoylc's  tavern* 
We  aiio  entered  into  a  fpecific  agreement  refpeft- 
ing  the  difpoial  of  the  body,  which  was  commuted 
to  writing,  according  to  the  underftanding  of  the 
parties  reflectively," 

Plere  the  witnefs  produced  a  writing  which  he 
declared  to  be  the  iame  agreement,  in  the  hand  wn* 
ting  of  Judge  Harris,  one  of  the  figners  j  which 
which  was  read  in  the  following  words ; 

f  J£now  all  men  by  thefe  prcfents,  that  whereas 

the 
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ths  dead  body  of  a  ftranger,  who,  about  a  week   a* 
go,  hung  himfelf  in  the  town  of  Scituate,  was  taken 
from  Scituate   by  certain  perfons  unknown.     And 
whereas  the  people  or  faid  town  are  much   alarmed 
about  it :  Therefore  know  ye,  that  in  confideration 
of  the  luro  of  Fortv  Dollars   to  us  in  hand  paid  by 
Pardon  Bowe'n,  of  Providence,  Phyllcian,  we,    John 
Hairis,  Gideon  Auftin,  jun.  Jofeph  Knight,  Gideon 
Angell,  Samuel  Wlbour,jun.  and  Squire  Franklin, 
ail  of-faid-  Scituate,  Yeomen,    do   bind  ourfclves, 
our  heirs,  executors  and  administrators,  that  we  will 
forever  indemnify   and  fave  harmlefs,  from  all  da- 
mages and   cofts  whatfoever,    all    and  every  perfon 
or  peribns  who  ihzWfeall  or  may,  at  any  time  here- 
after, be  profecuted,  in  any  manner  whatever,  by  the 
laid  town  or  Scituate,  or  any  inhabitant  thereof,  on 
account  of  the   perpetration  of  the  aforelaid  deed* 
which  is  alfo  in  confideration  of  the  faid  Pardon's 
agreeing  to  have  the  abovefd.    body  Beacently  buru 
ed,  under  the  direction  of  John  Dorrance,  Efqr.  qf 
laid  Providence.    Witnefs  our    hands,    at  Provi- 
dence, the  2©th  day  of  February,  A.  D  1799." 
JOHN  HARRIS, 
GIDEON  AUSTIN, 
JOSEPH  KNIGHT1, 
GIDEON   ANGELL, 
SAMUEL  WILBOUR,  jun. 

his 
3QUIRE    X    -FRANKLIN, 
mark." 
Witnefs, 

Joseph  Maso^j, 
Geo.  W.  Hoppin.3' 

The  witnefs  continued  his  relation  as  follows  :-* 

?c  I  conceived  by  this  contract,  that  I  was  only  t§ 
agree  that  the  dead  body  ihould  be  decently  buried^ 

1    i  under   * 


tinder  the  di  region   of  Judge  Dorrance.    Iaceord-. 
ingly  took  the  directions  from  Mr.  Dorrance,  at  his 
houfe,  and,  to  the  beft  of  my  remembrance,  in  pre- 
fence  of  Mr.  Harris  and  fome  others  of  the   compa- 
ny j  which  were  as  follows,  viz.     That  a  coffin  be 
procured, the  dead  body  put  therein,  and  be  decently 
bcried,  in  the  weftern  part  of  the  new  burying-ground' 
allotted  to   ftrangers.     I   accordingly   directed  my 
eldeft  pupil,  Dr.  John  M.  Eddy,  to  fee  that  a  coffin 
be  procured,  which  he  afterward  informed  me  Dr. 
jofeph  Mafon  had   obtained.     I  then  directed  Dr. 
Eddy  and  Mr.  William  Spencer  to  put  the  bodv  in- 
to the  coffin,  and  with  their  affiftance,  carry  it  and 
bury  it,  decently,  in  the  weftern  part  of  the  new  bu- 
rying ground  allotted  to  ftrangers,  as  before  fpecifi- 
cd.     Sometime  late  in  the  night,  when  Dr.  Eddy 
eame  home,  I  heard  him  come  into  the  next  room  to 
where  I  was  a~bed,  and  I  called  to  him  ;  he  came  to 
the  door,  and  I  enquired  if  my  directions,  refpectin  g 
burying  the  dead  man,  had  been  complied  with  ? 
And  he  faid  they  had  been,  punctually.     The  next 
morning,  I  went  to  Mr*  DorranceV  houfe.   and  re^ 
ported  to  him,  that  his  directions  had  been  complied 
with,  refpeetmg  burying  the  dead  man,  and  thereby 
conceived  that  I  had   more  than  complied  with  tne 
itipulacions  I  had  entered  into  with  Mr.  Harris  and 
his  company,  which   were  only,  that  I  mould  be 
willing  that  the  body  fliould    be  buried,  under  the 
directions  of  Mr.  Dorrance  j  and  I  have  reafon  to 
believe,  that  he  never  heard  any   thing  reflecting 
the  body's  being  taken  up  till  more  than  a  year  after* 
wards.     That  I  ever  bought  this  body  or  any  oth- 
er of  Mr.  Dorrance,  for  a  Beaver-hat,  for  the  pur- 
pofe  of  difiection,  or  any  other  purpale,  I  foiemniy 
declare  to  be  totally  falfe.     At  the  lame  time,  it  is 
true  that  I  preiented  to  Mr;  Dorrance  a  Beaver-hat ; 
but  this  hac  was   for  eflential   fervices  rendered  in 
the  arrangement  of  my  own  affairs,  previous  to  my 
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embarking:  for  Europe  In  the  year  1797,  and  in  the 
fmJrimcnt  of  Mr.  Ward's  eftate  on  which  I  admin- 
iftered.  The  fafts  were  thefe  :  Finding  my  Health 
v*ry  much  impaired,  in  the  year  1797,  I  had  con- 
cluded to  undertake  a  voyage  to  Europe-  in  hopes 
ol  deriving  forne  benefit  from  the  fla-voyage,  and 
©f  obtaining  medical  aid  from  the  Faculty  in  Eu- 
rope, and  from  the  change  .of  climate.  For  this 
imomentous  undertaking  1  made  the  necefTiry  ar- 
rangements reflecting  the  fettling  my  bufinefs,  in 
rny  at  er  ce,  and  with  forne  difficulty  prevailed  on 
]Vir.  Dorrance  to  undertake  it.  This  lea  me  to 
frequent  conferences  with  him,  I  had  now  enga- 
gco  a  p-aff  ge  with  Capt.  Dnng  j  and  in  the  very 
week  in  which  I  expected  to  emoark,  I  wasfcized 
w  ith  the  ye  How  fever,  which  had  made  its  appear- 
an  e  in  Providence.  Finding  my  lituation  becom- 
ing lulemn  and  critical,  I  fent  to  Mr.  Dorrance,  re- 
queuing nun  to  vifit  me*  which  ne  did,  at  a  time 
when  but  a  very  few  ot  my  neighbours  chofe  to 
come  into  my  houfe.  Mr.  Dorrance  fat  by  me, 
took  the  minutes  lefpectitfg  my  will,  which  he 
Twiote,  and  agreed  to  become  Exec u cor  thereto,  in 
cale  ot  my  death,  1  however  fortunately  recover  d, 
ar.ri  as  loon  as  i  was  able  went  into  the  country, 
A  tier  my  return,  ftni  finding  my  health  very  infirm, 
J  eogageo  a  pafT-ge,  and  did  actually  emoark,  on 
boaru  tne  fhip  Pr  jvideacc,  of  this  port,  oouno  for 
Hamburgh,  m  the  latter  part  of  Movemoer,  1797. 
T  he  ihit>,  in  ner  paflkge  to  JNewport,  was  cait  away 
in  a  gale  or  wmg,  *ml  was  detained  till  the  iaitof 
December  following  to  repair  the  damages  ibe  had 
iuttaincu.  1  nen  cunhacring  tne  advanced  feaioa 
of  me  year^my  infirm  health  to  encounter  a  winter's 
voyage,  and  the  critical  fuuation  in  which  thee  - 
ftatc  ot  my  ia:ner-in~law,  Mr.  Ward,  was  left,  I 
conduced  to  give  op  the  voyage,  which  I.  did,  and 
adminiltercd  on  Mr.  Ward's  eitate.  It  was  now 
that  I  had  occahon  to  call  on  Mr.  Dotrance^  to  ac- 
quire 


cjoire  the  information  neceffary  to  the  punctual  d:fc 
charge  of  duties,  to  which  I  was  quite  a  Granger.     I 
was  led  to  make  this  preference  for  tbcfe  reaions  j  | 
iuppofed   him  to   poliefs  adequate   law-knowledge* 
and  he  was  Prefident  of  the   Town-Gopncil,  before 
whom  all  the  bufinefs  muft  neceffar  ly  cone ;  and  I 
had  moreover  the  beft  opinion  of  his  integrity.     Un* 
der  thefe  clrcumftances,  I  frequently  called  upon  tuns 
for  advice,  which  he  always  cordially  gave  me  in  ey+ 
ery  thing  appertaining  to  my  buiinefs;   and  whenev-* 
er  I  afked  him  what  compenfation  I  mould  make,  he 
faid  that  he  had  no  demand  againfl;  me,  and  tftac  I 
was  welcome  to  his  advice.     1  feveral  times  obfer- 
ved  to  him,  that  I  mould  *  not  reft   fatUfied  until  I 
had  made  him  fome  compenfation  for  his  trouble  ; 
and  one  day  aflcedhim  if  he  would   acceptor  a  Beaver- 
hat  as  a  prefcnt,   as  1  could   not  find  a  freedom  t« 
trouble  him  further  about  my  bufinefs,  without  do- 
ing fomething  fherefor.     I  muft  obferve  here,  that 
roy  adminiftration  bufinefs  was  far  from  being  fetcled 
at  that  time,  and  in  fad  is  not  to  this  day,  owing  t©  a 
law-fuit   now    pending.     Mr.   Dorrance  obferved, 
that  he  Ihould  have  no  objection  to  accept  the  hat 
as  a  prefent,    although  he  had  no  charge  againft  me 
for  his  advice.     I   accordingly  requested  Mr.  Ben- 
jamin Randall  to  make  a  Beaver-bat  for  Mr.  Dor- 
jjanee,  and  fend  it  to  him,  and  charge  the  lame  to  my 
account.     Whether    this  was  before  or   arter    the 
ftranger  hung  himfelf,  I    cannot   pofitively  lay  ;  as 
the  idea  ot  buying  a  dead  body  for  a  hat  had  never 
occurred   to  my  imagination,  I  did  not  particular- 
ly charge  my  mind  with  the   time  when  I  ordered 
it.     It  would  however  appear  to  me  to  oe  previous 
to  the  fuicide  before  alluded  to  $  but  whether  it  was 
before  or  after,  or  at.  the  time,  it  cannot  alter  the 
fact,  which  was,  that  I  never  did  buy  of  Mr.    Dor- 
rance a  dead  body  tor  a  bat  5  out  that  the  hat  which 
1  pieiented  him  was  for  iemces  rendered  me  in  tne 
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adjustment  of  my  own  affairs,  when  about  taking  & 
perilous  voyage,  under  very  infirm  health,  and  for 
effential  fervices  rendered  me  in  fettling  Mr.  Ward's 
eftate.  I  would  alfo  remark,  that  at  the  time  of  my 
embarkation,  I  put  a  great  part  of  my  notes  and 
accounts  into  Mr.  Dorrance's  hands,  together  with 
thefe  meets"  (fhewing  a  bundle  of  papers  to  the  Ju- 
ry) "containing  inftrudrions  and  memorandums  reten- 
tive to  the  fettlement  of  my  affairs  ;  and  that  all  my 
books  and  papers  were  to  have  been  lent  to  him  af« 
ter  my  departure." 

Quejtion  ly  Plaintiff's  Court/el.  Had  the  dead 
body  any  impreflion  on  your  mind,  or  did  you 
think  of  it  at  the  time  you  firft  mentioned  the  prefint 
of  the  hat  to  Mr.  Dorrance  ? 

A,  Neither  the  dead  body,  nor  any  tranfaction, 
or  thing  in  any  manner  relating  to  it,  were  in  the 
leaft  degree  connected  with  the  motives  for  my  pre* 
fenting  the  hat." 

The  next  witnefs  was  Dr.  HORATIO  G.  BOW* 
EN,  who  was  one  of  the  pupils  ftudying  under  Dr. 
Pardon  Bowen  at  the  time  of  the  fuicide.  He  tefh- 
fied,  that  immediately  on  the  report  being  circula- 
ted, that  a  man  had  hung  himfeif  in  Scituate,  it 
was  propofed  amcngft  them  to  procure  him  for  dif- 
fection  ;  which  was  unanirnoufly  agreed  to  by  the 
\vhole>  and  a  night  was  appointed  for  bringing  the 
body  a-way.  The  witnefs  himfelf  was  prevented 
from  going  on  the  bulinefs  only  by  reafon  of  indif* 
pofition.  He  ne?er  law  the  body  after  it  came  to 
town  until  after  it  was  removed  from  Dr.  Dyer's 
ftore  to  the  Theatre.  He  was  prefent,  and  held  the 
lamp  while  the  body  was  put  into  the  coffin,  on  the 
night  of  us  burial  in  Prota4eace. 
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Xi  ill* 

%  fey  the  Plaintiffs  CounfeU  Did  Dr.  Pardort 
feowen  at  the  time,  know  any  thing  of  the  body's 
being  taken  up  after  it  was  6uried  in  Providence,  or 
that  it  was  intended  to  be  taken  up  ? 

A*  I  prefume  he  did  not,  at  the  time  it  was  ta- 
ken up,  nor  till  Tome  days  after  j  nor  did  Judge 
Dorrance  in  my  Opinion,  know  any  thing  whatever 
of  the  matter. 

Crofs-esamined, 

£$.  By  the  Governor,  Was  you  of  the  party  that 
went  up  to  Scituate  after  the  body  \ 

A,    I  was  not. 

Dr.  GEORGE  W.  HOPPIN,  one  of  the  Stu- 
dents of  Dr.  Dyer,  teftified,  that  Dr.  jofeph  Mafoti 
had  engaged  to  procure  a  coffin  for  the  body,  and 
"William  Spencer  was  fent  for  the  coffin  to  the  work- 
man who  made  it*  and  brought  it  to  the  Theatre 
where  the  body  lay,  about  eleven  o'clock  at  night  t 
That  after  waiting  feme  time  for  fear  of  frightening 
or  difttirbing  the  neighbors  by  removing  the  body 
to  the  grave,  the  young  gentlemen  took  the  body* 
With  a  canvas  cloth  then  wrapped  round  it>  and  put 
it  into  the  coffin  and  nailed  it  up  firmly.  The  body 
was  then  carried  to  that  part  of  the  weft  burying 
ground  allotted  to  ftrangers,  and  there  buried  in  a 
grave.  The  witnefs  was  at  the  grave,  at  fhe  time* 
and  faw  every  part  of  the  burial.  Heobfcrved  that 
the  grave,  toward  the  bottom  was  rather  fhorter  than 
the  coffin  which  was  uncommonly  long.  They  pared 
the  grave  fame,  near  the  bottom,  in  order  to  let  the 
coffin  down  5  but  by  reaibn  of  the  feverity  of  the  vfcea* 
ther,  they  could  not  day  to  complete  it  aceord.n^; 
to  their  intentions.     The  coirin  therefore  lay  comi- 
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iferably  higher  at  one  end  than  at  the  other.  The 
J'btmg  men  fleppcd  into  the  grave,  and  endeavoured 
to  prefs  the  tipper  end  of  the  coffin  to  a  level  with 
the  other,  by  me  ns  of  their  weight.  While  the  wit- 
nefs ftcod  < .in  the  coffin  in  the  grave,  at  t  e  higheft 
end,  the  lurfr'ace  c{ the  ground  was  confiderably  high* 
er  than  his  knets.  After  enceavonng  in  vain  to 
level  the  Motrin,  tbey  covered  it  wir4  dirt  in  the  ufa. 
al  n  anntr  of  filling  up  graves,  and  rounded  off"  the 
top  of  the  er*ve  in  detent  and  ufual  torm*  The 
cofFn  was,  liraighi,  large,  and  much  too  long  for  the 
body  ;  and  after  ihe  bocy  was  put  in,  it  was  firmly 
ztarjed  up  j  the  nails  were  driven  as  hard  and  effec- 
tually as  nails  arc  ufuaily  driven  into  pine  bo-rds  ; 
the  greater  part  of  which  the  witnefs  drove  hin:feif. 
The  witnefs  was  the  ptrlon  who  went  to  Scituate 
andfaw  the  bund  of  the  body  there.  He  alfo  was 
one  of  the  party  who  went  there  to  bring  it  away. 
He  was  preicr  t  at  f  veral  times  in  the  courfe  of  the 
diffeclicn  which  ne  oblerved  was  never  fully  com* 
pleted.  On  being  queft,oned,  he  faid  that  Dr. 
Cleveland  kept  the  bones,  and  carried  them  away 
with  him  when  he  removed  from  Providence.  The 
Witneis  was  confident  that  Judge  Dorrance  had  no 
knowledge,  connivance  or  fufpicion  of  the  body's  be* 
ing  by  them  dug  up,  as  it  was  within  an  hour  or  two 
after  burial  j  became  it  was,  as  the  wi-nefs  obferved 
trolly  unrccefiarv  for  their  purpofe  that  he  fhould. 
He  was  alio  confident  that  Dr.  Pardon  Bowen  knew 
no  more  of  the  matter  than  Judge  Durrance  till 
neariv  a  week  after  the  body  was  by  the  young  men 
taken  up,  and  after  they  thcmfelves  had  pei formed  a 
partofihe  diffe&ion.  The  vilcera  were  extracted 
the  lame  night  the  body  was  buried  and  taken  up  i 
after  which  the  body  lay  untouched  tor  ieverai  days. 

j^.  By  the  Governor.  Jfter  you  had  taken  out 
the  entrails,  bozo  much /alt  aid  y  input  into  the  bo- 
dy tofn/erve  it  from  putrijatfton  $  d* 
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A*  I  do  not  know. 

The  next  witnefs  was  WILLIAM  SPENCER, 
He  reftified  as  follows  :  "I  received  directions  from, 
Dr.  Pardon  Bowen  to  dig  a  grave  for  the  dead  part 
who  was  brought  from  Scituate.  I  accordingly 
went  to  the  wed:  part  of  the  new  burying»groun4 
where  ftrangers  are  ufuaily  buned,  and  there  dug 
the  grave,  I  returned  bacfe  to  town,  and  was  im- 
mediately fent  bv  feveral  young  men  t->  the  fouth 
part  of  the  town  to  bring  the  corEn,  which  I  broughe 
to  the  Theatre.  The  yourg  men  went  wich  q  e  into 
the  Theatre,  and  I  affiired  them  in  putting  the  body 
into  tht  comn,  I  then  proceeded  wuh  the  horfe  and 
Utiigb  with  which  I  firft  brought  the  coffin,  to  th« 
grave  with  the  body.  I  w*s  there  aflilted  by  two  of 
the  voung  gentlemen  in  burying  the  oody." 

gj  By  Plaintiffs  Counfel.  Was  Dr.  Pardon  Bow- 
en  prdent  When  die  oody   was  put  into  the  coffin  I 

A,  He  was  not  prefent  at  any  part  of  the  burinefs. 

$£,  In  what  manner  was  the  coffin  nailed  up  ? 

A,  There  were  a  great  many  nails  ufed  In  nailing 
it  up,  and  were  ail  well  driven,  which  I  ftood  by  and 
law  done. 

4J.  Was  the  body  covered  with  any  cloth  I 

A.  It  was  wrapped  in  a  canvas  cloth. 

^.  In  what  manner  was  he  buried  after  you  ha4 
carried  him  to  the  grave  ? 

A,  The  grave  was  dug  fix  feet  deep,  and  of  the 
>ifuai  length  $  Out  the  corrm   oeing  longer  than  I 
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expected  it  would  be  when  I  dug  the  grave,  we 
found  it  impofilble  to  place  the  coffin  horizontally 
at  the  bottom  of  the  grave.  We  pared  the  eod.s  of 
the  grave  as  much  as  the  fevere  cold  weather  would 
permit  us,  butftiil  were  obliged  to  leave  one  end 
of  the  coffin  higher  than  the  other.  We  finally  fill- 
ed up  the  grave  with  dirt  and  gravel,  and  rounded 
it  up  at  the  top  as  graves  ufualJy  are. 

^.  How  far  below  the  furface  of  the  ground  did 
you  leave  the  higbeft  part  of  the  coffin  ? 

A.  When  I  flood  on  the  upper  end  of  the  coffin 
the  lurface  of  the  ground  was  nearly  as  high  as  my 

J)lj>S. 

Q.  Had   Judge  Dorrance    any  concern  in  that 
burial  ? 

A,  I  did  not  fee  him  ncr  hear  his  name  mention- 
ed in  any  part  of  the  tranfaction  ? 

j£J.  Had  you  any   knowledge  that  the  body  was 
to  be  taken  up  again,  at  that  time  ? 

A.  No. 

EDWARD  MANJON.  "  In  the  winter  of 
5799. 1  was  one  morning  with  Judge  Dorrance  at 
his  ibop,  and  while  I  was  there,  Dr.  Pardon  Bowen 
came  in  and  informed  Judge  Dorrance  that"  the  man 
had  been  buried  according  to  his  directions.  After 
the  Doctor  was  gone,  I  enquired  of  Judge  Dorrance 
the  meaning  of  what  the  Do&or  alluded  to.  The 
Judge  coid  me  the  flory  of  the  application  of  the 
bcuu.jte  men,  and  their  fettlement  with  Dr.  Bowen, 
^herein  they  had  agreed  that  the  body  ftiouJd  be 
bur.cd  under  his  (the  Judge's)  directions.     Which 
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directions  he  had  given  the  day  before,  and  that  Br, 
Bowen  had  then  come  to  tell  him  the  directions 
had  been  complied  with/! 

JOHN  RANDALL,  fon  of  Benjamin  Randall. 
««  I  carried  the  Beaver-hat  from  my  father  to  Judge 
Dorrance,  and  afltcd  the  Judge  for  a  receipt  or  an. 
order.  The  Judge  faid  that  Dr.  Bowen  owed 
him  nothing,  and  it  was  very  impolite  to  draw  upon, 
a  man  who  owed  him  nothing.  He  told  me  I  might 
leave  the  hat  with  him  or  carry  it  home  again  as  I 
pleafed." 

WILLIAM  ,  MO  WRY,  a  Member  of  th« 
Houfe  of  Reprefentatives.  "On  the  7th  of  May, 
1800,  being  at  the  election,  at  Newport,  I  went  with 
Dr.  Comftock  to  the  Governor  to  confult  him  con- 
cerning the  election  of  certain  officers.  The  Gov- 
ernor fpoke  of  the  Court  of  Common  Pleas  for  the 
County  of  Providence,  to  which  Judge  Dorrance 
then  belonged.  He  wifhed  Richard  J ackion,jun. 
might  6e  put  in  Mr.  Dorrance's  room.  He  told 
me  that  Mr.  Dorrance  had  fold  the  dead  body  of  a 
Granger  who  hung  himfelf,  and  had  received  a  Bea- 
ver-hat therefor,  and  related  particularly  fome  of 
the  circumstances  about  it.  I  afterward  told  Judge 
Dorrance  that  unlefs  he  cleared  up  tne  Governor's 
imputation  againft  him,  I  mould  vote  againft  him. 
Judge  Dorrance  was  however  not  oppofed  at  that, 
time  i  but  was  left  out,  the  laft  year." 

^.  By  Defendant's  Counfel.     Did  Governor  Fen* 
ner  tell  you  this  ftory  pleafantly  I 

4.  "restfUafantly:* 

EPHRAIM  BOWEN,  jun.     "  On  or  about  the 
23d  day  of  April  laft,  I  went  to  the  refidence  of 
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Governor  Fenner  fo  deliver  a  letter  from  CoL  Ro* 
bert  Rogers,  of  Newport,  which  had  come  under 
eover  to  Mr.  John  I.  Clark,  foliating  rbe  influence 
of  the  Governor,  in  Mr.  Rogers'  favour,  at  the  enfu* 
ing  ekftion,  for  the  appointment  of  Clerk  of  the 
Court  of  Common  P'eas  for  the  county  of  Newport. 
Mr.  Clark  being  in  Button  at  the  time  the  letter  wai 
delivered  at  his  ftouie,  Mrs  Clark  fent  it  to  me,  with 
the  co*er,  to  be  by  me  delivered  to  the  Governor, 
As  the  letter  to  the  Governor  was  open  for  Mr. 
CiarkV-  perufal,  I  read  it  and  then  fealed  it,  as  re- 
quested by  Mr.  Rogers,  before  I  delivered  it.  Ie 
contained a  Certificate  from  judge  Taber,  highly 
in  favour  of  Mr,  Rogers,  and  was  given  in  confe- 
rence of  an  a£t  of  government  requ:nng  certificates 
from  the  Chief  juft  ces,  co.icernin^  the  conduit  of 
the  Clerks  in  their  ofiices. 

I  found  the  Governor  in  the  road  palling  his 
hcufV,  v*i:etc  I  delivered  the  letier.  He  opened  and 
reaa  it,  tna  then  invited  me  into  his  houfe.  After 
we  were  leated,  the  Governor  again  reaa  the  letter* 
a<  d  faid,  "  In  regard  to  this  affair  of  Mr.  Rogers,  / 
can  hjorm  you.  canatay,  what  J  thnk  of  it.  I  think 
far  isogtn  wilt  be  Stat.  Ibey  have  carried  matters 
so  high  in  that  County,  that  Ism  sure  be  will  not  suc- 
ceed -9  the  ugh  I  coiijas  that  Rupert  is  a  good  officer  $ 
and  in  J aft  that  Fe*.  kh  am  is  not  jit  for  it.  1  fbad  not 
interfere  in  the  eleBion  in  thatt  or  any  of  the  other 
counties,  except  cur  own.  But  in  this  county  1  am  de- 
tern tried  to  interfere  in  feme  cajes.  lbt,re  are  twt,  of 
three  damned  wbore's-  birds  u  hem  I  intend  to  % ay  for 
toe  Hi,  treatment  J.  have  received  from  them,  and  a- 
piongji  the- reft, your  Judge  Dorrance.  I  aiked  the 
Gov  a  nor  wiidt  jud^e  Dorrance  haadane  to  defer ve 
being  turned  out  ?  He  replied,  "  Dorrance  has  trea- 
ted me  fcandalousiy  on  fever at occ<{/ions,particut  ariy  one 
day  in  tue  town*  Council,  B*Jides"  £laid  the  Govern* 
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or)  et  J  don't  think  a  man  fit  for  an  office  who  will  kg 
guilty  of  Jucb  a  fcandalous  breach  of  confidence  as 
Dorrance  has  been,  in  Jelling  the  m  :n's  body  who  hung 
himjelf,  to  your  brother  Pardon,  for  a  Reaver -bat." — 
I  obierved,  that  this  was  an  affair  that  I  never  heard 
of,  as  perhaps  jt  took  place  during  mv  abfence  from 
home.  The  Governor  replied,  "  Why  I  believe  it 
did  j  and  will  tell  you  how  it  was.  Sometime  in  the 
Winter  before  la/l,  a  Jlranger  who  appeared  to  be  in~ 
fane,  hanged  himself  in  Scituate*  When  he  was  found 
and  about  being  buried.,  there  was  a  young  man  prefent 
who  lived  with  Dr.  Dyer  or  Dr.  Bowen,  and  try  his 
tcnducJ  the  people  Jufpe  Red  that  mea/ures  would  be  ta- 
ken to  carry  away  the  body.  Accordingly  they  watched 
the  grave  the  fir  ft  night ;  and  nobody  appearing,  they 
omitted  it  on  the  fecond,  wbenjome  perions  wait  end 
took  the  body  away.  It  caufed  co<\fiderable  alarm  in 
Scituate  j  and  on  enquiry,  it  was  difcovered  that  the 
body  was  brought  to  town.  On  which,  John  Harris, 
and  two  other  of  the  members  of  the  Town-Council  of 
Scituate,  came  to  me  and  informed  me  of  the  circum- 
ftance,  and  ajked  my  advice  how  to  proceed,  faying 
they  bad  difcovered  where  the  body  lay,  and  wculd  at? 
according  to  my  advice.  I  adviftd  them  to  accomodate 
the  affair,  if  any  body  appeared  to  indemnify  them  for 
the  expences  the  town  of  bcituate  bud  been  at,  and  fa- 
tisfy  them  fur  their  own  trouble  and  expmce  j  which 
after  fome  converfation^  they  confented  to  do.  They 
went  to  fudge  Dorrance,  where  your  brother  Pardon 
met  them ,'  and  agreed  to  pay  all  the  expences  ,  and  the 
body  was  confided  to  Judge  Dorrance,  by  agreement,  to 
be  decently  buried :  lnflead  of  doing  whichy  he  fold  the 
body  to  your  brother  for  a  B-.aver  bat  •,  and  he  had  the 
ympudence  to  wear  the  hat  in  i  own- meeting, .when  he 
prefided  as  Moderator." 

I  obferved,  that  I  did  not  think  the  felling  a  man's 
<kad  body  for  difk&ion  was  fo  cnmuul  an  a  51  as 
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fome  people  confidered  it :  For  that  in  all  countries, 
the  bodies  of  malefactors  were  frequently  configned 
to  the  Surgeons  for  difTecYion,  that  thereby  the  liv- 
ing might  be  benefited.  But,  it  Judge  Dorrance  had 
been  guilty  of  a  breach  of  confidence,  I  thought  him 
much  to  blame.  The  Governor  obferved,  that  John 
Beverly  happened  to  be  in  Randall's  mop  when  Ran- 
dall's boy  returned  from  carrying  the  hat :  That 
Randall  had  ordered  the  boy  not  to  deliver  the  hat 
without  a  receipt  ;  and  the  boy  informed  his  father 
that  Judge  Dorrance  refufed  to  give  a  receipt,  and 
faid  it  was  a  delicate  matter,  and  he  did  not  like  to 
give  one;  That  Beverly,  on  hearing  the  report  of 
the  boy,  faid>  "  G — d  !  1  know  very  well  what  the 
hat  was  given  to  Judge  Dot  ranee  for.  It  was  for  the 
dead  /nan's  body  which  he  fold  to  Dr.  Bowen.*'— 
After  much  other  converfation  impertinent  to  the= 
prefent  cafe,  I  left  the  Governor  with  a  full  determi- 
nation of  enquiring  into  the  rruth  of  his  information. 
Accordingly*  having  met  Judge  Dorrance  next  day* 
I  related  to  him  what  had  been  told  me,andafked  him 
if  it  v/astrue.  He  replied,  it  was  a  icandalous  falf- 
hood  which  the  Governor  nad  before  reported.  He 
then  related  the  circumltances  exa&Iy  in  fubftance 
as  he  has  fince  pubiifhed  j  and  obicrved>  at  the  lame 
time,  that  if  the  Governor  did  not  defitt  from  telling 
fuch  icandalous  lies  about  him,  he  would  tiace  the 
whole  tranfaction  in  the  newfpapers.  I  gave  full  cre- 
dit to  the  information  I  received  trom  Judge  Dor- 
rance j  but  confidering  that  Dr.  Bowen  would,  if  re* 
quelted,  ftate  the  whole  facts,  it  Judge  Dorrance  had 
not  been  corredt,  and  relying  on  nis  ver-city,  I  in- 
formed him  of  the  report,  and  asked  him  if  there 
was  any  foundation  in  truth  for  it  ?  He  replied,  that 
the  report  was  totally  falie  and  groundkfs  as  re 
fpe&ed  the  file  of  the  body  of  the  dead  man,  and 
his  giving  a  Beaver-hat  for  it  to  Judge  Dorrance. 
He  then  gave  me  a  full  detail  of  tire   buhnels,  as 
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publifhed  in  his  certificate.    Thus  believing  poll- 
lively  that  the  Governor's  information  was  ground- 
Jefs,  and  wifhing   to  prevent  any  altercation  in  the 
newfpapers,   which  I   was  perfuaded    would    take 
place,  unlefs  the  Governor  modified  hisftory,  I  went 
again  to  the  Governor,  a  few  days  after,  and  ftated 
to  him  the  information  I  had  received  both  from  Mr, 
Dorrance  and  Dr.  Bowen,  and  concluded  by  telling 
him  that  he  had  been  deceived.    The  Governor  re- 
plied, "  What  I  have  told  you  is  true.  My  inform 
mation  is  correct;  and  the  man  has  never  been  bu- 
tted, but  is  how  above  ground.,    I  am  informed  tbef 
are  taking  depojitions  in  the  bujhiefs.     I  intend  to  take 
depojitions  aifo  j  and  the  people  mufi  judge"     After 
Tome  other  convt rfation,  we  came  into  towri  togeth- 
er, and  1  faid  nothing  more   to  him  oh  the  fubjedt 
till,  I   think   it  was,  the   Monday   preceding  eiec 
tion  i  when  I  faw  him  near  the  Poft-Ohtce,  and  in- 
formed him  that  Judge  Dorrance  intended  to  pub- 
lish a  piece  oh  the  iubject.  I  had  previbufly  inform* 
fed  the  judge,  that  the  Governor  adhered  to  his  firit 
declaration.     I  had  alio  enquired  of  him  whether  he 
had  any  knowledge  of  the  bones  of  the  dead  man  be- 
ing above  ground*     He  informed  me,   chat  he  had 
no  knowledge  of  it.     In  a  converfation  1  afterwards 
had  with  Dr;  Pardon  Bowen,  I  difcovered^  to  my  fa* 
tisfadtibn,  that   the  man's  bones  were   then  above 
ground.     And  at  the  time  I  informed  the  Governor 
that  Judge  Dorrance  intended  to  ptJblifh  hispiece^ 
I  aifo  informed  him  j  that  what  he  had  laid  reflecting 
ihe  bones  bein^  above  ground  1  thought  was  cor> 
recV' 

WILLIAM  HUNTER.  "  At  the  eledion  aa 
May,  i8oo,  While  I  was  a  member  of  the  General 
Affembly,  the  Governor  and  1  lodged  at  the  fame 
houfe.  The  Governor  and  I,  with  levers!  others, 
m  an  eveamgj  had  fome  converfation  rcfpe&ing  the 
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shoieeof  cr rtain  officers  to  be  made  at  that  election, lit 
the  coutfe  of  which  converfation,  the  Governor  ex - 
preficd  a  wiffi  tha>  Gen.  William   Allen   might  be 
elected  to  the  office  of  Sheriff  of  the   county    of 
Providence.     We  then  difcourfed  on  the  eleclionof 
Judge  Dorrance  to  the  office  of  Juftice  of  the  Court 
of  Common  Pleas  for  the  fame  county.     I  obferv* 
ed,  that  Judge  Dorrance  was  a  refpectable   literary 
character,  for  whom  I  entertained  a  highly  favoura- 
ble opinion,  and  had  no  objection  to  his  being  elect- 
ed to  that  office.     The  Governor  infinuated  fome 
objections.     He  finally  related  the  ftory  of  the  dead 
body  that  was  brought  from  Scituate  to  Providence, 
and  left  to  the  care  of  Judge  Dorrance  to  be  decent- 
ly buried  j  tfcat  through  the  connivance  and  collu*, 
fion  or  judge  Dorrance,Dr.  Pardon  Bowen  had  been 
permuted   to  take  the  body  for  diffection  j  and  that 
Judge  Dorrance  had  received  a  Beaver-hat  as  a  com- 
perfation    for  that  breach   of  confidence.     For  the 
particulars  of  this  ftory,  the  Governor  referred  to  a 
paper  which  he  faid  he  had  carried  with  him  to  the 
election,  but,  at  the  time  of  our  converfation,  he  faid, 
was  in  the  hands  of  one  of  the  members  of  the  Affem- 
bly;     This  paper  he  faid  contained  the  whole  ftory 
of  the  body's  being  dug  up  and  diffected,   and  of 
Judge  Dorrance's  receiving  the  Beaver-hat  for  his 
corriivance.     He  faid  the  fame  paper  alio  contained 
an  account  of  Judge  Dorrance's  conduct  in  the  af- 
fair ot  the  law*fuit  between  Atwood  aod  Beverly* 

"  This  ftory  related  by  the  Governor  made  a  deep 
irr  preffion  on  my  mind,  and  excited  in  me  fcnfations 
unfavourable  towards  Judge  Dorrance.  1  immedi- 
ately applied  to  feveral  members  of  the  General 
.hifembly  for  further  information  on  the  fubject.  I 
however  found  that  the  character  of  Dr.  Pardon 
Bo*  en  was  oppofed  to  the  ftory,  and  of  couffe  1  did 
set  believe  if" 
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4£.  By  Plaintiff's  Counfel.  Did  the  Governor  relate 
the  ftory  to  you  as  a  matter  of  fo€tx  or  as  a  report 
from  John  Beverly  ? 

A*  He  related  it  as  a  matter  of  fact,  and  referred 
to  John  Beverly  as  a  witnefs.  He  urged  the  ftory 
with  great  apparent  zeal  againft  Judge  Dorrance, 
and  expreffed  himfelf  as  if  he  believed  it.  The 
converfation  on  the  fubject  lafted  half  or  three  quar- 
ters of  an  hour  j  in  the  courfe  of  which  the  Gov* 
crnor  repeated  the  matter  of  the  Beaver-hat  feverai 
times,  and  fometimes  he  mentioned  Beverly  as  a  wit* 
nefs,  and  fometimes  he  related  the  fad  without  any 
authority  whatever. 

DAVID  SAYLES.  "  In  May,  1800, 1  was  a 
member  of  the  General  Afiembiy,  and  weat  to  the 
General  Election,  at  Newport,  on  board  the  fame 
Packet  with  Governor  Fenner.  In  the  courfe  of  the 
paifige,  there  was  fome  converfation  between  the 
Governor  and  me  relative  to  the  election  of  Richard 
Jackfon,jun.  in  the  place  of  Judg«  Dorrance.  The 
Governor  was  urgent  for  the  election  of  Mr.  Jack- 
fon.  He  told  me  he  had  a  paper  in  his  pocket 
containing  a  ftatement  very  black  againft  John 
Djrrance.  I  requeftcd  him  to  let  me  fee  the  paper, 
which  he  accordingly  did.  I  read  the  firft  part  of 
the  paper  which  contained  a  ftory  charging  Judge 
Dorrance  with  having  contracted  with  fome  gentle** 
mea  of  Scituate  to  bury  the  dead  body  or  a  man  who 
had  hanged  himfelf  j  but  inftead  of  performing  his 
contract,  had  fold  the  body  to  Dr.  Pardon  Bjwen 
for  a  Beaver-hat.  According  to  the  ftory  related  in 
this  paper,  the  body  was  not  buried  at  all,  but 
♦delivered  by  Judge  Dorrance  directly  to  Dr.  Bow* 
en.  The  ftory  further  comprehended  a  long  detaij 
concerning  the  delivery  of  the  hat  to  Judge  Dorrance 
ky  K^ndaii's  fonj  and  of  the  boy's  demanding  a  re* 
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ceipt  for  t}ie  hat  which  Judge  Dorrance  refold 
to  give.  Previbufly  to  my  beginning  to  read, 
the  Governor  began  to  relate  the  ftory  verbally, 
which  he  continued  during  lome  part  of  the  time 
while  I  was  reading.  I  read  the  paper  only  as  far  as 
pertained  to  the  ftory  of  the  dead  man  and  Beaver- 
hat,  but  this  was  only  a  part  ot  what  was  written  on, 
the  paper.  The  Governor  obferved,  that  the  re- 
mainder of  the  writing  pertained  to  the  ftory  of  the 
law-luit  between  Atwood  and  Beverly,  and  was  not 
concerning  the  dead  man  j  and  as  I  was  then  for 
fome  reafon  or  other  in  fome  hafte  (I  do  not  recoL 
lect  on  what  account)  I  handed  the  paper  to  the 
Governor." 

4£.  By  the  Governor.  Was  there  any  name  fign* 
ed  to  iLc  paper  which  I  then  fhewed  you  ? 

J,  1  believe  there  was  not. 

[  Ti  e  Governor  here  produced  a  copy  of  the 
agreement  made  between  Dr.  Bowe^l  and  the  Sciiu. 
cc  n.ei>j  concerning  the  burial  of  the  body,  and! 
asked  the  whr.efs  if  th&t  was  the  paper  ? 

The  witnefs  after  examining  it,  declared  that  it 
was  not.] 

j^.  By  Defendant's  Ceun/el.  For  what  reafons  do 
yob  know  tn'at  ihe  paper  here  fhewn  by  the  Go- 
vernor is  not  the  oae  which  he  fhewed  you  on 
board  the  packet  I 

A.  This  is  a  fmall  piece  of  paper  written  only  on 
one  fide,  and  that  was  a'  whoJe  meet  of  paper  nearly 
covered  uiih  writing  on  every  fide.  This  paper  is 
written  Dy  a  different  hand  from  that  by  which  the 
other  paper  w*s  written.     It  does  not  contain  tne 
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Story  which  I  read  in  that  paper  i  neither  did  that 
paper  contain  the  agreement  written  on  this. 

[The  Governor  now  declared,  pofitively ,  that  the 
paper  now  (hewn  to  the  witnefs  was  the  only  one  he 
ever  had  in  his  poiTeffion,  which  in  any  manner  con* 
eerned  the  dead  man.] 

j^  By  the  Governor.  Is  it  nat  poffible,  Colonel 
Sayles,  that  you  may  be  m/ftaken  about  this  paper** 
being  different  from  the  other  I 

A.  I  am  clear,  pofitive,  and  absolutely  certain 
that  it  «s  not  the  fame  paper. 

(The  Governor,  after  paufing  a  few  moments,  faid, 
?5  Aye,  I  think  I  can  now  (hew  you  the  very  fame 
paper  which  i  (hewed  you  on  board  the  Packet."—* 
He  then  produced  a  paper  which  was  a  duplicate  of 
the  lame  copy  he  had  been  then  (hewing  the  witnefs, 
and  aiked  him  whether  that  was  the  paper  he  alluded 
tn  ?— The  witnefs  denied  this  paper  alfo  with  the 
fame  pofitive  certainty.) 

^J.  By  Plaintiff's  Counsel.  What  appeared  to  be 
the'reafon  of  the  Governor's  (hewing  you  that  paper 
•n  board  the  Packet,  at  the  time  he  mentioned  the 
ftory  of  the  dead  mail  to  you  ? 

A.  The  Governor  told  me  that  the  paper  con- 
tained the  whole  ftory  of  felling  the  dead  body  for 
a  Beaver-bat,  and  gave  me  the  paper,  by  reafon,  he 
faid,  that  it  was  more  particular  in  the  account  than 
what  he  could  then  recollect  to  relate  verbally. 

S$j  By  Ditto.  Had  you  ever  heard  the  ftory  be- 
forethc  Governor  cold  it  you  on  board  the  Packet  ? 

A. 
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A.  No.  I  never  befbre  heard  any  thing  of  fel- 
ling the  body  for  a  hat.  While  I  was  in  Providence, 
on  my  way  to  election,  I  was  told,  in  the  ftreet,  that 
Judge  Dorrance  was  to  beoppofcd,  but  did  not  un- 
Serftand  on  what  account. 

ij.  By  Ditto.  Do  you  fay,  on  your  oath,  that  the 
paper  which  Governor  Fenner  {hewed  you  contained 
a  ftory  of  Judge  Dorrance' a  felling  that  dead  body 
for  a  Beaver -hat  ? 

A.  I  have  already  faid,  that  I  read  fuch  a  ftory 
written  on  the  paper  which  the  Governor  ihewed  me. 
I  again  repeat,  on  my  oath,  that  the  paper  contained 
a  ftory  purporting  that  Judge  Dorrance  fold  the 
dead  body  of  a  man  who  nung  himicif,  to  Dr.  Bow- 
€D,  for  a  Bcaver-hat. — I  am  positively  certain  in  my 
recollection,  ar;$  it  is  impoitioie  that  I  can  oe  mif- 
taken. 

S%j  By  JDittt.  In  what  part  of  your  paffage  from 
Providence  to  Newport,  did  Governor  tenner  fhew 
you  that  paper  5 

A.  It  was  a  little  befbre  we  arrived  atNewport. 
We  had  then  performed  confideraoly  more  than  half 
the  paffage. 

Dr.  EZEKIEL  COMSTOCK.  "In May,  iSoq, 
I  went  to  Newport,  as  a  Representative  in  the  Gen- 
eral Affembiy,  at  the  election.  While  on  my  paf- 
fage, in  the  Packet,  1  was  m  company  with  Gov#- 
Fcnner,  Gen.  Barton  and  others.  A  converfation 
was  introduced,  between  Gen.  Barton  and  me,  con„ 
cerning  the  competition  which  was  expected  between 
judge  Dorrance  and  Riehard  Jackfon,  jun.  for  the 
office  of  Juftice  or  the  Court  of  Common  Pleas.— s- 
ben.  Barton  told  me  he  was  confident  that  Judge 
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Dorrancc  would  loofe  rm  election,  becaufe  "tie 
Meaner  hat  bufiness  was  a  Devil  ef  ajfroke  at  him."' 
I  alked  him  for  an  explanation  of, his  meanings  and 
he  told  me  that  Governor  Fenner  had  a  writing 
which  contained  the  whole  ftory  from  beginning  to 
end.  He  referred  me  to  the  Governor  for  a  peru- 
fal  of  the  paper  j  upon  which  I  immediately  applied 
to  the  Governor,  and  afked  him  to  let  me  fee  it.-— 
The  manner  in  which  Gen.  Barton  had  communi- 
cated the  fubject.  of  the  paper  was  fo  unintelligible 
to  me,  that  I  fcarcely  knew  how  to  defenbe  to  the 
Governor  the  paper  which  I  wiflied  to  fee.  The 
Governor  however  foon  understood  my  meaning, 
and  told  me  he  had  a  paper  in  his  poffeffion  which 
contained  a  full  ftatement  of  the  whole  tratifaction 
ie*Iative  to  the  felling  of  the  dead  body  for  a  Beaver- 
hat  ;  and  after  fearching  fome  time  among  his  papers 
in  order  to  find  it,  he  told  me  that  he  recollected  to 
have  lent  it  to  one  of  the  members  of  the  General  AU 
fernbly,  and  defired  me  to  call  upon  him  at  his  lodg* 
ings,  after  we  mould  arrive  at  Newport,  and  he  would 
Ihew  me  the  paper.  I  d  d  not  however  pay  much 
regard  to  the  itory,  and  never  called  on  the  Governor 
for  the  paper." 

4J.  By  Plaintiff* s  Counsel*  -  Did  Governor  Fenner 
tell  you,  that  the  paper  which  he  referred  to  contain- 
ed the  itory  of  felling  the  body  for  a  Beaver-ha£  ? 

A,  I  underftood  him  that  the* whole  Itory  was 
particularly  detailed  in  that  writing. 

4£.  Iii  what  part  of  your  paffage  did  you  have 
this  converiaiion  with  the  Governor  ? 

A.    Soon  after  we  left  the  wharf  at  Providence. 
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if.  Had  you  ever  heard  this  ftory  before  the 
Governor  related  it  to  you  at  that  time  ? 

A.    No* 

Dr.  BENJAMIN  DYER.'  This  witrrefs  waS 
called  folely  tor  the  purpofe  of  meeting  the  teftimo- 
ny  of  Dr.  Anthony,  and  teftified  as  follows :— 

"The  day  before  yefterday,  feveral  gentlemen 
were  in  my  (lore,  and  1  was  aflced  by  one  of  them  why 
I  did  not  attend  at  this  Court  ?  I  anfwered,  that  I 
was  not  concerned  in  the  conteft  between  Judge 
Dorrance  and  Governor  Fenner,  and  did  not  fup- 
pofe  that  my  name  would  be  made  ufeof  in  the  cafef 
but  that  I  was  always  angry  with  myfelf  for  paying 
fix  or  feven  dollars  to  the  Scituate  men  to  fettle  the 
bufinefs,  in  behalf  of  the  young  men  who  lived  with 
me  i  and  that  I  now  grudged  it  to  them  more  than 
ever,  becaufe  1  then  thought  they  were  the  Town* 
Council,  or  a  committee  appointed  by  the  town,  but 
had  fince  learnt  that  they  were  a  felf-created  com* 
mittee :  That  they  were  1  thought  much  to  blame 
for  interfering  in  the  bufinefs,  as  the  difie&ion  of 
dead  bodies  was  certainly  an  advantage  to  the  livings 
and  that  tnere  never  was  a  more  proper  fubjed  than 
the  one  in  qucftion.  We  talked  fome  upon  the  fub- 
jcCt  of  Surgeon's  GiiFecting  bodies  for  the  purpofe  of 
gain  in  felling  the  bones,  i  obferved  that  many 
people  entertained  that  idea,  and  that  it  was  very  er- 
roneous. As  an  in  fiance  ot  this  1  mentioned  the  on* 
Jy  fuDJcct  in  which  i  was  ever  concerned  in  diiled* 
lag,  wmch  was  pernaps  ten  or  twelve  years  fince  j 
the  bones  of  wmch  were  fold  to  one  of  tne  young 
men  wno  attended,  tor  about  four  or  five  dollars^ 
which  went  in  part  to  defray  the  little  expence* 
which  ha<a  accrued*  fuch  as  liquors,  &c." 
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CALEB  ORM5BEE  teftified,  that  he  was  applied 
so  to  make  the  coffin  for  the  dead  man,and  was  direci. 
td  to  make  it  fix  feet  long;  arid  one  and  a  half  foot 
wide  :  That  he  directed  his  young  man  to  make  the 
toffin,  who  afterward  informed  the  witriefs  chat  he 
had  made  it  accordingly  :  That  it  was  made  of  good 
wide  boards  j  was  wider  at  one  end  than  the  other^ 
and  was  worth  more  than  two  dollars. 

Dr.  JOSEPH  MASON.  «  Sometime  in  the 
Winter  of  1799,  a  young  man  who  was  a  pupil  of 
Dr.  Pardon  Bowery  called  on  me,  and  informed  me 
that  a  itranger  had  hanged  himlcif  in  Scituate,  and 
that  it  was  propofed  to  procure  the  body  for  diiTec. 
tion  1  and  alfo  afked  my  opinion  as  to  the  manner 
in  which  it  was  beft  to  proceed*  I  advifed  him  to 
fend  lome  one  to  obierve  where  they  buried  the  bo* 
dy,  and  afterward  to  go  out  in  the  night  and  take 
it  up  and  bring  it  into  town»  One  of  the  Students^ 
I  think  Mr.  George  W.  Hoppin,  went  out  on  the 
bufinefs,  and  on  his  return^  the  fecond  evening  fol- 
lowing was  fixed  for  going  afcer  the  body-  I  had  a- 
greed  to  be  one  of  the  party,  but  was  prevented  bf 
a  profirfiional  cali,  On  the  next  day  it  Was  reported^ 
that  fame  men  in  Scituate  were  in  town  in  fearch  ot 
the  body.  On  the  following  day,  I  was  informed 
ithatDr.  Pardon  Bdwen  was  before  a  Gourcof  Jufti- 
ces,  at  Hoyle's  tavern^,  for  examination  refpe&itrg 
the  ftranger's  body.  Conceiving  myfelf  to  be  more 
implicated  in  the  tranfatlion  than  Dr.  Bowen,  I  im- 
mediately went  to  Hoyle'i.  5  wherej,  hftead  of  find- 
ing the  DoAor  before  a  Court,  I  found  him  in  the 
Company  of  feveral  men  from  Scituate,  who  called 
themfelves  "a  committee  ef  agents  "  fruiri  that  town, 
and  wish  whom  D*.  Bowcn  had  juit  made  aa  a5ree» 
mentj  wherein  he  was  to  pay  tnem  f.»rty  dollars  by 
way  of  cornpronwfe.  I  tried  every  rnecnod  in  my 
power  to  prevent  the  Doctor  iromcouiertting  to  an$ 


fuch  agreement,  and  obferved  to  him,  that  it  ap* 
peared  to  we  that  the  town  of  Scituate  had  nothing 
to  do  with  the  bufinefs,  and  if  it  had,  that  thofe 
n  en  had  fhewn  no  authority   from  the  town  :  That 

I  believed  they  had  come  with  the  fole  view  of  pick- 
ing money  out  of  our  pockets  for  their  own  private 
ufe.  But  Dr.  Bowen,  unwilling  to  have  any  further 
centre,  verfy  with  thero,  cenveifed  with  me  alone, 
and  peifuaded  me  to  give  up  my  objections.  He 
fimfhed  the  agreement  with  them  which  was  in  wri- 
ting, and  paid  them  the  money  j  whereupon  the 
Scituate  men  figned  the  writing,  which  contain- 
ed the  exact  engagement  as  I  underfiood  it, 
of  the  parties  refpectiveiy,  and  is  I  believe  the 
fame  paper  produced  here  in  Court.  Among 
the  figners  of  the  agreement,  I  recollect,  John 
Harris*  Gideon  Auftin,  I  think  a  Samuel  Wiibour, 
and  a  man  who  called  himfelf  a  member  of  the  Town- 
Council  of  Scituate,  and  made  his  mark  for  his  fig- 
nature  to  the  paper.  As  it  was  late  before  this  bub.. 
nefs  was  finifhed,  I  went  immediately  to  Mr.  Caleb 
Ormfbee,  whofe  fhop  was  in  Capt.  Godfrey's  ftore, 
and  lequefted  him  to  make  a  coffin,  to  be    ready  at 

II  o'clock  that  night.  He  faid  a  coffin  could  not 
be  made  in  that  time.  I  then  told  him  to  make  a 
box,  fix  feet  and  an  half  long  and  large  in  propor- 
tion, and  leave  it  at  the  out-fide  of  rhe  ihop.  I  alfo 
kit  my  fleigh  and  harnels,  with  directions  where 
thole,  with  the  box,  might  be  found.  About  a  week 
after  this,  I  went  to  the  houfe  of  Mr.  George  Sugden, 
in  W  eftminfler-Streetj  and  found  the  body  prepared 
for  Qiflection.  I  there  met  feveral  of  the  gentlemen 
who  were  to  affift  in  the  operations  j  but  the  body 
was  in  fv>  frozen  a  if  ate  that  it  was  impoffible  to  do 
any  thing  with  it  at  that  time  j  and  that  was  the 
coiy  time  that  I  ever  faw  the  body." 


£$j  By  Plaintiff's  Cvunsel.  Was  Judge  Dorrancc 
knowing  to  any  part  of  the  tranfaction  in  taking  up 
the  body  and  differing  it  ? 

A,  I  do  not  know  that  he  had  any  knowledge  of 
any  part  of  the  tranfaclion,  in  any  manner  whatever, 
either  directly  or  indirect!  y. 

Dr.  HARDING  HARRIS,  "In  the  winter  of 
1799,  at  a  fmall  difiance  from  town.  I  met  Dr. 
Daniel  Knight.  He  told  me  he  was  coming  into 
town  to  fee  fome  parts  of  the  dead  man  difle&ed.— * 
He  faid  the  body  was  then  at  Sugden's,  and  invited 
me  to  attend  the  operation  with  him.  He  obferved 
that  he  thought  they  had  a  right  todifledt  the  body 
as  they  had  bought  it  of  the  mob  that  came  from 
Scituate,  at  iuch  an  extravagant  price  ;  and  that 
the  whole  expence  of  the  buiinefs  had  been  as  much 
as  fixtv  or  feventy  dollars.  He  related  to  me  the 
particulars  refpecling  the  burial  of  the  body  by  the 
ftudents  ;  and  I  underltood  him  that  Dr.  Bowen 
was  not  prefent  at  the  burial,  and  that  he  did  not 
lee  any  part  of  the  proceedings.  He  told  me  the 
body  was  then  pa  tiy  d'iTected  by  the  young 
gentlemen  themfelves,  and  that  Vr,  Pardon  Bowen 
had  been  prevailed  on  to  inftrucc  them  in  a  further 
operation,  which  Mr.  I^night  confjdered  as  a  po- 
lkenefsin;theDoctor,and  for  which  he  was  thankful.5' 

The  Witnefles  being  thus  far  examined,  the 
Counfel  for  the  Plaintiff  continued  the  arguments 
in  fupport  of  the  action  againit  the  Defendant's 
Plea  in  Bur. 

U  was  obferved,  that  as  the  Defendant 
had  by  his  Plea  corieffed  the  fpeaking  of  the 
words,  and  had  undertaken  to  juitify  hunlclf  in 
fpcaking  them,  it  only  remained,  to  be  deter-? 
miaed,     firitj,    what    mi^h:    be    a    fuificient    juf9 
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tificatioh  of  the  words  fpoken  j  fecondly,  whether 
the  Defendant  had  made   out  that  juftification  for 
himfelf.     The  Defendant,  in  his  Plea  in  juftification, 
had  no  where  averred  the^words  to  have  been  true  $ 
bu-  he  had  merely  fet  forth  a  hiftorv  of  circmnftan- 
ces,  apparently  for  the  purpofe  of  (hewing,  that  from 
the  exiftence  of  thefe  cicumftances,    he,  at  the  time 
the  words  were  fpoken,    had,  reason  to  believe  them 
to  be  true.     The  infufficiencv  of  the  Plea,  fuppo- 
ling  it  to  be  fubftaotia&ed,  could  be  lncontrovertibly 
ihewn  from  an  abundance  of  authorities  at  hand.— • 
The  Plaintiff  however,  for  certain  reasons,   had  noc 
demurred  to  the  Plea,  and  the  jury  were  of  eourfe  to 
try  its  fufficiency.     In  the  firft  place  it  was  contend- 
ed that  the   moft   materia!   facts  ftated  in  the  Plea 
were  by  no  means  proved.     The  Plea  had  ftated 
that  the  Plaintiff  had  agreed  to  and,  with  the  ether 
co'ntracluig  partjesy  that  he  would  take  the  body  in  his 
care  to  toe  decently  buried  in  Providence  ^under  his  care, 
suparintendance   and  direction.     The   evidence   had 
proved  no  iuch  agreement  on  the  part  of  the  Plain* 
iirf.     Nothing  more  had  been  proved,  than  that  the 
Plaintiff  had  consented  to  give  directions  merely  ref- 
lecting the  manner  of  the  burial;  and   in    this,   he 
lad  not  affumed  the  lead  degree  of  refponfibility.— » 
The  body  was  never  in  his  cultody  or  controul  shot 
did  he  ever  prornife  any  care  or  fuperintendence,  la 
any  part  of  the  bufmefs. 

It  was  faid,  that  the  Counfel  for  the  Defendant 
Lad  gone  beyond  their  Plea,  which  did  not  pretend 
to  the  truth  of  the  wjirds,  and  had  laboured  to  in, 
quce  in  the  jvry  a  prciumption  of  their  oeing  trues 
1  hit  this  was  more  than  the  Defendant  himfelf  could 
e  expected  the  Jury  to  prefume,  or  he  would  have 
ventLred  to  aifcrt  in  his  plea  that  the  words  were 
tfiifei     1  he  Plea  iifeif,   allowing  it   to   be  proved. 
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jnages ;  but  by  the  arguments  of  his  Counfel,  in  fup- 
port  of  that  Plea,  he  was  to  be  entirely  juftified  and 
the  action  barred  :     But  fo  far  from  having  detnon- 
ftrated  the  words  to  be    true,  or   mewing  a  pro- 
bability of  their  being  true,  the  Defendant  had   nei- 
ther  pleaded  or  proved  a  fact,  that  could  excite   <a 
prefumption   worthy  of  refutation.     The  extreme 
abfurdity  of  fuppofing  Dr.  Bowen  to  have  fo  unne* 
ceffarily  bribed  Judge  Dorrance  to  a  mean  and  fcan- 
dalous  connivance  in  the  difpofal  of  a  dead  body,  of 
which  he  had  not  the  care,  and  of  which  he  knew  not 
the  exigence  but  by  hearfay,  was  a  miferable  fubter- 
fuge  that  could  be  adopted  only  by  a  Defendant,  in 
the  utmeft  extremity  of  a  defperate  caufe.     It  was 
an  unpardonable  outrage  upon  common  fenfe,  to 
fuppofe  that  thofe  Surgeons,#while  they  actually  had 
the  dead  body  in  their  poiIemons  and  at  their  entire 
difpofal,  fhauld  think  of  purcha(ing   it  of  Judge 
Dorrance,  whp  had  not  the Jeaft  poffible  controul  o- 
ver  it,  or  even  any  pofitive  knowledge  of  itsexiftencc. 
Still  more  contemptibly  ridiculous  would  it  be,  to 
fuppofe,  that  Judge  Dorrance  ever  made  himfelf  ref- 
ponfible  for  that  body's  remaining  it*  its  grave  undif- 
turbed.     That  would  have  been  an  engagement  of 
an  immenfe  refponfibility,  and  of  which  he  could 
not  have  acquitted  himfelf,   but  by  perpetually  and 
eternally   watching  the   grave.       However,    there 
could  not  be  reafonably  any  controverfy  refpecting 
the  nature  of  Judge  Dorrance's  engagement  in  true 
feufinefs.        The     agreement,    containing     every 
part    and   parcel    of  his  undertaking  was   in  wri- 
ting, figned  by  the  Scituate  gentlemen  rhemfelves, 
and  there  in  Court  ready  to  fpeak  for  itieif.     In  re- 
gard to  Dr.  Bowen,  if  the  exalted  opinion  which  fo«* 
eiety  uniformly  acknowledged  of  his  character,  his 
talents  and  prudence,    was  inefficient  to  reicue  his 
■underftanding  from  the  pitiful  imputation  of  Itupid- 
iy  purchafing  a  dead  body  which  he  already  had  in 
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Ms  own  pofFeflion,  and  at  his  own  difpolal,  of  fudge 
Dorrancc,  who  had  no  pretentions  to  authority  for 
felling  it,  the  clear,  pofitive  and  abfolute  declarations 
of  his  teftimony  muil  be  acknowledged  fufficient, 
unlefs  the  Doctor  had  unfortunately  further  tranfadt- 
ed  a  (till  more  unthrifty  fpeculation,  in  being  guilty 
of  wilful  and  deliberate  perjury  5  and  that  without 
the  leaft  poflible  temptation. 

The  Defendant  had  fet  forth  in  his  Plea  that  he 
had  circulated  the  (lander  in  confequence  of  his  ha- 
ving previoufly  heard  it  from  others,  John  Beverly 
had  told  him  that  he guejfetf  the  Beaver-hat  was  given 
for  the  dead  body.  Thofe  cireumftances  the -Plain- 
tiff's Counfel  contended  afforded  the  Defendant  no 
justification  whatever.  It  was  a  principle  laid  down 
in  all  the  books,  that  every  man  mail  beanfwerable 
for  his  own  (lander.  They  cited  6  Bac.  Abr.  239, 
Efp.  N.  P.  517,  Cro.  Eliz.  400,  7  Term  Rep.  19, 
Bui.  N.  P.  10,  12  Rep.  133,  the  Earl  of  Northamp- 
ton's cafe. 

It  was  faid,  that  the  attempt  of  the  Defendant  tp 
fhift  the  (lander  from  himlelf  upon  John  Beverly,was 
an  expedient  as  futile  as  it  was  mean  and  unmanly. 
At  the  time  Beverly  communicated  to  him  his  furmj. 
les  refpceling  the  Beaver- hat,  he  alfo  explainer  t.o 
turn  ihe  cireumftances  and  reafons  why  he  had  guef- 
fed  that  the  hat  was  given  for  the  dead  body.  The 
Governor  had  no  more  reafon  to  believe  the  words 
to  be  true  than  Beverly  had  ;  becauie  he  waa  equal- 
ly with  Beverly  peffciled  of  the  grounds  ot  their 
truth.  It  was  in  evidence  that  the  Governor  and 
Beverly  had  been  fo  mucn  at  variance,  that  they  had 
not  ipeken  to  each  other  lor  neariy  a  year  and  a 
jftalf  i  yet  at  the  time  of  propagating  this  (lander, 
they  had  become  (traugely  reconciled.  The  Gov. 
was  now  courting  an  lutimacy  wich  Beverly,  to  whom 
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he  had  not  before,for  a  long  time,  deigned  to  fpcak, 
Beverly  was  now  continually  at  the  Governor's  houfe, 
publiclv  repeating  the  gander,  in  the  Governor's  pre- 
fence,  in  unqualified    terms,  to  every  perfon  who 
came  In  ;  provided  they  came  from  a  diftant  part  of 
the  State.     The  Governor  was  as  constantly  fecond- 
jng  Beverly's  imputations,  and  encouraging  and  en-* 
forcing  a  belief  of   their  truth;    although    Beverly 
had  fecretly  explained  to  him  the  inconfiflency  and 
improbability  attending  the  fuppofition  of  the  fact. 
While  the  (lander remained  only  in    the  mouth  of 
Beverly,and  in  the  circle  of  his  acquaintance,  it  could 
never  have  found  credit,  or  be  followed  by  any  injury, 
and  would  have  remained  wholly  unworthy  the  notice 
of  the  Plaintiff  j  but  as  foon  as  the  Governor  feized 
with  avidity  upon  the  fcandalous  ftory,  and  contri- 
buted his  own  name  to  give  it  authenticity,  it  chen 
began  originally  to  be  flander,  and  the  character  of 
Judge  Dotrance  then   began  to  be  affected*     Till 
then,  the  ftory  was  but  a  bafe  coin  refufed  ly  every 
one  to  whom  it  was  offered,  but  the   moment  it  re- 
ceived the  Governor's  ftamp,  it  obtaiaed  credit   and 
currency.     The  Governor  was  acquainted  with  Be- 
verly as  well  as  with  the  manner    in  which  he   had 
fabricated  the  ftory,  andcouJd  not  poflibly  believe 
the  ftory  to  be  true.     But,  admitting  that  the  Go- 
vernor could  poffibly  have  believed  the  ftory,  ftill  he 
wasiittie  more  juftiriable  in  reporting  it  in  the  man., 
ner  he  did.     He  did  not  with  a  delicate  and  manly 
regard  to  the  reputation  of  his  neighbour,  an  officer 
who  held  an  important  commiflion  in  the  govern- 
meat,   endeavor   to    acquire   fatistactory   informa- 
tion upon    the  idle  and  malicious  report;  though 
he    might,     at    any    time,    in    the    courle    of    a 
few    minuces,  have    abundantly  obtained    it.— — 
He  did  not  with  a  rectitude  of  heart,  as  a  chief  ma- 
gistrate in  whom  an  honeft  indignation  was  kindled 
by  a  belief  of  fcantiaious  conduct  in  Judge  Dorrance, 
require  of  him  an  explanation*  reprove  him  to  his 
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face,  publicly  declare  him  to  his  neighbour's  an  oi> 
ject  of  cenfure,  cr  openly  denounce  him  in  the  Le- 
gislature as  an  offender  unworihy  of  public  truft.— » 
lnflead  of  retorting  to   fuch  direct   and   honourable 
mcafures,  he  fecretiy  and  equivocally,  in    a  diftanfc 
part  of  the  State,  iniinuated  the  miferable  falfehood 
to  fuch  particular  members  of  the  General  AlTem« 
bly  as  he  conceived  he  wou'd  be  able  to  perfuadeto 
give  credit  to  it ;  and  all  for  the  exprefs  purpofe   of 
indirectly  preventing  Judge  Dorrance's  re-election  e 
Thefe  infinuations  he  always  made  without  difclo- 
fing  the  grounds  of  his  own  informations.      The 
name  of  John  Beverly    was  never  mentioned,  but 
as  a  witnefs  whofe  teftimony  would  corroborate  the 
Governor's    own  afTertions.      There  was  no  evi- 
dence of  the  Governor's    reporting   the  ilory  to  the 
people    of  Providence,  to   whom   the  character  of 
Judge  Dorrance,  the    Governor  and  John  Beverly 
were  well  known,  till  more  than  a  year  afrer  he  had 
reported  it  in  other  parts  of  tne  State  where  Bever- 
ly was  totally  unknown,     From  a  .confideration  of 
all  thele  circumft ances,  it  was   proper  to  pronounce 
the    words  compiained  of  not  only  a  falfehood  in 
every  fenie  of  the  term,  but  alio  a  crud  and  ma- 
licious falfehood. 

On  the  queftion,  whether  the  words  were  a£iion&± 
He  it  was  admitted  that  the  words  did  not  impute 
&fel  ny  to  the  Plaintiff;  a  crime  for  which  be  would 
be  liable  to  luffer  death.  But  it  was  contended  that; 
digging  up  a  aead  body  for  the  purpofe  of  dmecuoa 
was  an  ln^ictaoie  misdemeanor,  fur  which  tne'uftcn- 
der  might  be  liable  tu  tine  and  impnionment.  To 
eftabliih  this,  an  authority  in  point  was  produced* 
ft  Teim,  Kep.  733,  Lynn's  Caic.  The  tale  was  as 
foilowb :  *•  Ihe  Defendant  having  Deen  convicted 
on  an  indictment  charging  him  wttn  entering  on  a 
certain  uurying-ground^  and  taking  a  coiha  out  of 
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the  earth,  from  which  he  took  a  dead  body,  and  car* 
fried  it  away  for  the'purpofe  of  directing  it."— "Gar- 
raw,  who  was  to  fupport  this  motion"  (in  arrsft  of 
judgment)  "  mentioned  that  perhaps  the  circum- 
ftance,  ftated  in  this  indictment,  of  the  Defendant's 
taking  the  body  for  the  purpo/e  of  diffeftien,  might 
differ  this  from  the  common  cafe  of  taking  up  dead 
bodies  for  any  indecent  exhibitions."—**  The  Court 
faid  that  common  decency  required  that  the  prac* 
tice  ihould  be  put  a  ftop  to.  >  That  the  offence  was 
cognizable  in  a  criminal  court,  as  being  highly  in- 
decent, and  contra  bonos  mores ;  at  the  bare  idea  alone 
of  which  nature  revolted.  That  the  purpofe  of  tak- 
ing op  the  body  for  direction  did  not  make  it  leis 
an  indictable  offence.  And  that  as  it  had  been 
the  regular  practice  of  the  Old  Bailey  in  modern 
times  to  try  charges  of  this  nature,  many  of  which 
had  induced  punifhmenf*  ijbe  circurniiance  of  no 
writ  of  error  having  been  brought  to  reverfe  any  of 
thefe  judgments,  was  a  ftrong  proof  of  the  univerfal 
opinion  of  the  proieflion  upon  this  fubject.  They 
therefort  refuted  even  tograut  a  rule  to  mew  caufe, 
left  that'  alone  mould  convey  to  the  public  an  idea 
that  they  entertamed  a  doubt  refpecting  the  crime 
alledged.  But  inafmuch  as  this  Defendant  might 
hare  committed  the  crime  merely  from  ignorance^, 
no  perion  having  been  before  punilhed  in  tnis  Court 
for  this  offence,  they  only  fined  him  five  marks." 

This  decision  of  the  Court  of  King's  Bench,  as  i£ 
was  conceived,  placed  the  matter  beyc&d  all  doubt 
©r  hefuation,  that  the  words  fpoken  agai nit  Judge 
Dorrance  were  actionable  j  as  Mr.  Robbins  nad  ad- 
mitted that  Judge  Dorranee's  connivance  had  made 
him  as  much  a  principal  as  if  he*  had  dug  the  b  *ay 
up  with  his  own  hands*  it  Was  obferved*  that  what 
had  been  argued  by  the  Counlei  on  tne  otfter  lias 
relative  to  (tie  body's  being  unprotected  by  law,  o/ 
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reafoo  of  the  fuicide,  was  frivolous,  and  of  no  fub* 
fiance  whatever.  It  was  unneceifary  to  enquire 
whether  the  laws  of  England  refpe&ing  the  burial 
of  the  body  of  a  fuicide  in  the  highway  with  a  (lake 
driven  through  it,  applied  at  prefent  in  this  State. 
It  was  fufficient  to  obferve  that  it  was  not  done  e- 
ven  in  England,  txcept  in  cafe  of  afelo  de/e -P  and 
k  was  not  In  evidence  that  the  man  who  hanged  him* 
felf  at  Scituate  was  declared  by  the  Jury  of  Inqueft 
to  be  $■  felo  deje ;  but  it  was  laid  that  the  Inqueft 
had  pronounced  his  violence  upon  himfelf  to  have 
been  the  confequence  ot  infanity, 

[Here  the  Hon.  Judge  Martin  interrupted  the 
Counfel,  and  defired  him  to  repeat  his  laft  obferva- 
tion  in  clear  Englifh,  that  the  Court  migkt  under- 
hand the  meaning  cfjelo  de  Je,  Upon  which  the 
Counlel  gave  the  Court  the  neceiTary  explanation, 
whicn  they  acknowledged  they  at  laft  understood.] 

It  was  further  faid,  that  to  dig  up  the  body  of  a 
fuicide  whom  the  law  had  depohted  in  the  highway^ 
fcr  a  particular  purpofe,  would  be  a  greater  offence 
than  the  digging  up  of  an  ordinary  petfon  ;  becaufe 
in  that  cale,  the  body  would  be  totally  in  the  cufto- 
dy  of  the  law,  and  entirely  at  its  difpofal.  The 
law,  by  fuch  particular  appropriation,  would  make 
the  body  a  particular  property  of  governments  And 
to  take  fuch  a  body  away  would  be  to  directly  ob* 
ftruct  the  operation  ot  aientanceof  the  law* 

In  regard  to  fpecial  damages*  it  was  contended 
that  they  were  fumciently  fct  out  and  proved  :  yet, 
as  the  words  wete  plainly  fhewn  to  be  actionable  in 
tbemielves,  it  was  entirely  unneceftary  for  the  Plain* 
tiff  to  prove  fpecial  damage.  Actionable  words 
implied  malice  j  and  the  law  prefumed  them  to  be 
followed  ifV  damage  to  the  pcrion  flandered.    The 


Jury  were  therefore  to  confider  the  wicked nefs  ©f 
the  difpofition  which  Induced  the  (lander,  the  enor- 
mity of  the  offence  in  fociety,  and  the  injury  which 
the  Plaintiff  had  fuftained  j  and  would  afllfs  the 
Defendant  in  damages  commenfurate  with  the  crime 
and  the  injury. 

In  the  clofe  of  the  firft  iffue,  Mr.  Howell  argued 
for  the  Defendant.  He  recapitulated  and  enforced 
the  arguments  cf  Mr.  Robbins  in  the  opening,  ex- 
cepting  where  Mr.  Robbins  argued  that  Judge  Dor- 
ranee,  by  his  connivance,  at  the  taking  up  of  the 
body,  had  made  hirnfelf  a  principal  in  tne  tranfac- 
tion.  Mr.  Howell,  in  his  comments  on  the  cale  of 
the  indictment  for  taking  up  a  dead  body,  cited  by 
the  Plaintiff's  Counfel,  in  2  Term,  Rep,  733,  con- 
tended that  Judge  Dorrance  in  permitting  otiier  peo- 
ple to  take  up  the  body,  did  not  make  hirnfelf  even 
an  accejfary  to  the  offence.  He  faid  that  the  indict- 
ment mentioned  in  %  Term,  Rep.  733,  was  for 
breaking  and  digging  up  the  ground,  and  not  for 
taking  up  and  diffe&mg  the  body.  He  produced 
another  authority  from  Term  Reports,  in  order  to. 
fhew  that  breaking  up  the  ground  was  what  coaftitu- 
ted  the  offence.  (As  this  was  a  new  authority  incro 
duced  in  the  clofe  of  the  iffue,  the  Counfel  for  the 
FJai&tiffrofe  to  explain  it  on  their  part.  But  Mr. 
Howell  iniiftsd  upon  not  being  interrupted,  and 
thereupon  the  Chief  Juftice  commanded  them  to  D« 
filent.  However  on  the  motion  being  itrenuoufly 
repeated,  tne  Court  confented  that  the  Plaintiff 
/hould  be  heard  on  that  point  atter  Mr.  Howell  had 
ended  nis  argument.) 

Mr.  Howell  obferved,  that  his  age,  experience, 
and  the  character  he  was  ambitious   of  fupporting 
as  a  lawyer,  were  motives  fufficient  to  prevent  him 
from  aifcrpng  any  matter  to  be  iaw,  which  was  con- 
trary 


trary  to  his  ©pinion.    His  fincertty  therefore  could 
not  be  fcrupled  when  he  pronounced  the  words  com- 
plained of  not  to  be  actionable.    He  obferved  that 
in  the  prefent  Cafe,  the  grounds  of  complaint  were 
trifling  ?     That  Judge  Dorrance   had  received    no 
damage  of  confequence  i     That  the  Governor   had 
faid  no  more  of  him  than  what  any  freeman  had   a 
right  to  fay  of  his   neighbors  :     That  fuch  princi- 
ples as  the  Plaintiff  contended    for  were  tying  the 
tongues  of  the  citizens.     It  was  a  peculiar  privilege 
which  every  free  American  citizen  pofieffed,  to  fay 
what  he  pleafed  of  his  fellow-citizens  :     The   free* 
dom  of  fpeech  was  a  blefling  to  the  community  which 
the  preient  patriotic  admlmftration  of  the   United 
States  had  long  contended  for,  and  had  obtained* 
The  official  character  of  the  Defendant  ought  to  be 
confidered  by  the  Jury,  and  ought  to   fhield  him  a- 
ganft  light  preemptions,  and  even  from    accoun- 
tability tor  petty  faults.     He  was  the  firft   magif- 
trate  of  the  State,  in  whofe  character  the  Jury  them- 
fcives  had  an  intereft,  which   they  were    not  under 
obligation,  in  the  difcharge  of  their  duty   to   facri- 
lice.    He  was  the  fervant  of  the  people  j  and  every 
freeman  had  an  intereft  in  the  character  of  bis  fer- 
vant, which  he  could  not  be  compelled  tofurrender. 
The  Character  of  the  chief  magiitrate  ought  to  be 
scrutinized  with  awe  and   with  caution.     His  cha- 
racter was  the  hallowed  repofitory   of  the   Honour, 
the  dignity  and  fovereignty  of  the  State  i  and  the 
incerelts  and  happinefs  of  the  State  exited   in  the 
refptct  and  obedience  due  to  the  dignity  and  au- 
thority of  his  orhcc.     His  office  ought  to  fecurc  him 
from  the  indignity  of  revengeful  attacks   upon  his 
private  reputation,  under   the  cover  of  groundlefs 
iasviuKs.     The  Jury  ought  to  be  careful   how  they 
tnrled  with  a  iupenoi  power.  '<  What  ?  "  (faid  Mr. 
Howell)  "  What  1  fay  r       Are  you  tofetupyour 
firft  magiitrate,  like  a  Shrove*Tuef4a>-Gock,  to  b'<s 
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thrown  at,  and  knocked  down  for  fport  ?"     Heob* 
ferved,  that  the  Governor  had   defcended   from  a 
long  and  illuftnouslineof  anceftors,  who  had  thro* 
all  ages  flood  above  the  common  claflfes  of  people. 
He  poficfled  an  independent  fortune  which  alfo  de- 
fcended from  thofe   illuftrious  anceftoFS.     He  pof- 
fefied  an  unparalleled  brilliancy   of  talents,  and  a 
bound! efs  capacioufnefs  of  mind,  adorned  with  e- 
very  valuable  accompli fhrnent,  and  replete  with  th« 
moral  andfocial  virtues.     His  heart  flowed  with  the 
milk  of  human    kindnefs,  and   was  an   exhauftlefs 
treafure  of  holy  charity  everlaftingly  flowing  for  the 
improvement  and  benefit  of  all  mankind*     Above 
all,  he  had,  tilt  the  commencement  of  this  wanton 
lawfuit  of  Judge  Dorrance,  uniformly   enjoyed  the 
confidence  and  aflfe&ions  of  his  fellow-citizens.  Till 
now  he  had  been  the  idol  of  the  State,  and  there  had 
never  been  any  one  fo  hardy  as  to  publicly  impeach, 
his  character.     "  Who  is  he  who  has  now  done  it  ? 
Is  he  one  of  the  Browns,  the  Angels,  the  Arnolds, 
the  Olneys,  or  one  of  tiw  refpe&able  defendants  of 
good  old  Roger  Williams  ?    No  :He  is  a  ftranger  in 
the  land  i  a  growth  of  a  foreign  foil,  of  whom  the 
State  does  not  contain  the  bones  of  a  (ingle  iliuftri* 
ous  anceftor j  a  man  whofe  fortune  is  of  his  own 
making.     The  private  merits  and   public  fervices 
of  his  Excellency   Governor  Fenner,  can  be  equal- 
led only  by  his  magnanimity    and  generality.     To 
my  fhame,  1  confefs,  Vbat  I  havemyfelf  entertained 
illiberal  prejudices  againfthjaii  but  the  great  and 
good  man  has  been  indulgent  to  my  errors,,  and  has 
lorgiven  me." 

Mr.  Howell  concluded  his  defence  by  infilling 
to  the  jury  that  the  Plaintiff  had  no  caufe  of  action  i 
But  if  the  Jury  mould  think  otherwife,  be  was  confi- 
dent they  would  not  And  for  the  Plaintiff  more  that! 
nominal  damages. 

On 
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©n  thefecond  Iflue  the  CounfcJ  for  the  Plaintiff 
fpoke  in  the  opening.  The  matter  m  iflue  was  (im- 
ply whether  the  Defendant  did  publifh  a  fcanda- 
Jous  libel  purporting  that  the  Plaintifffold  the  dead 
body  for  a  Beaver-hat.  It  was  admitted  by  both 
parties,  that  if  it  mould  be  proved  that  the  Defen- 
dant actually  mewed  to  any  perfon  a  paper  contain- 
ing fuch  a  ftory,  it  would  be  a  furficient  publicatioa 
to  charge  the  Defendant  with  the  flander. 

In  order  to  prove  the  publication  of  the  libel  by 
the  Defendant,  the  Plaintiff's  Counfel  called  the 
attention  ef.  the  Jury  to  the  teftimony  of  Col.  Da- 
vid Sayles,  Dr.  Ezekiel  Comftock  and  William  Hun- 
ter, Efq.  who  had  given  their  teftimony  in  the  for- 
mer iflue.  It  was  obferved  that  the  teftimony  of 
Col.  Sayks  was  fo  pofuive,  fo  correct  and  confift* 
ent,  that  it  abfoluteiy  eftablifhed  the  fact,  beyond  a 
poffibiiity  of  being  otherwife,  unlefs  the  Witnefo  was 
wilfully  perjured.  The  only  queftion  that  remained 
W3SS  whether  Col.  Sayles  v#*s  perjured  or  not.  To 
feeure  that  gentleman  from  fo  foul  an  imputation, 
there  was  in  addition  to  hrs  unblemifhed  character, 
and  the  many  inftances  of  public  confidence  with 
which  he  had  been  honoured,  the  teftimony  of  Dr. 
Comftock  and  Mr.  Hunter  which  ftrongly  corrobo- 
rated that  of  his  own. 

The  Defendant,  In  the  courfe  of  the  Defence, 
called  feveral  Witneflls  for  the  purpofe  of  doing  a- 
way  the  teftimony  of  the  Plaintiff's  witneftes  j  the 
rliit  of  whom  was  JUDGE  HARRIS,  who  teitified 
as  follows.  "  I  was  on  board  the  Packet  with  the 
Governor  in  the  paflage  to  Election  in  May,  1800. 
1  applied  to  the  Governor  for  the  written  agreement- 
concerning  the  dead  body.  He  handed  it  to  me,  and 
sLhi'ttfi  me  to  hand  it  to  him  again." 


JUDGE  MARTIN.  "  Three  or  four  weeks  a- 
go,  I  had  often  heard  that  Governor  Fenner  had 
fhewn  a  paper  on  board  the  packet,  and  that  Col. 
Savies  had  faid  fo.  1  afked  Sayles  if  it  was  true.— 
He  faid  yes.  He  faid  the  writing  was  on  a  whole 
Iheet  of  paper,  and  related  the  (lory  as  particularly  as 
he  did  yeftcrday  in  this  trial.  He  faid  he  did  not 
hear  the  (lory  firft  on  board  the  Packet,  but  a  friend 
of  Richard  jackfon,  jun.  had  told  it  to  him  be- 
fore he  went  on  board." 

SYLVANUS  MARTIN.  ^  By  the  Governor* 
Had  nor  you  fome  converfacion  with  ant  David 
Sayles  refpecting  this  Cafe  ? 

A.  "  Yes.  In  June  lad  I  was  at  Cumberland 
and  faw  David  Sayles  at  his  houfe.  He  informed  me 
that  he  law  a  paper  on  board  the  Packet  relating  the 
ftory  of  the  Beaver-hat.  He  faid  that  the  llory  had 
gone  out  of  his  mind,  till  Judge  Dorrance's  public 
cation  ia  trie  newfpaper  revived  it.  He  told  me 
the  paper  d«d  not  appear  to  be  in  the  Governor's 
hand  wming." 

DAVID  SAYLES,  called  by  the  Plaintiff. 
"Sometime  ago  I  faw  Judge  Martin,  and  he  in* 
vited  me  into  his,.houfe.  He  conducted  me  into 
a  private  room^and  after  (hutting  the  door,  cau- 
tioned me  ftrictfcy  hoVto  mention  that  he  had  fpoken 
tome.  He  then  eaquired  of  me  particularly  whac 
I  knew  of  the  diipute  between  the  Governor  and 
Judge  Dorrance.  I  was  not  perfectly  fatisfied  with 
the  manner  in  which  Judge  Martin  conducted  his 
enquiries,  and  did  not  therefore  feel  much  difpofed 
to  be  communicative  to  him.  I  however  recollect  to 
have  told  him  that  a  gentleman  nad  mentioned  zm 
me  wat  fomedung  black  had  turned  up. 
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wSylvanus  Martin  came  to  my  houle  one'Monday 
Haorning.  1  was  in  the  field  at  work  -t  and  when  I 
came  home*  at  noon,  I  found  him  there  again.  Af- 
ter he  went  away,  my  Wife  and  mother-in-iaw  infor- 
med me  of  Mr.  Martin's  being  there  in  the  morn- 
ing, and  that  he  had  questioned  them  particularly 
whether  they  had  ever  heard  me  tell  what  I  knew  re* 
lative  to  the  controverfy  between  the  Governor  and 
Judge  Dorrance,  but  they  gave  him  buc  little  infor- 
mation about  it.  While  Mr,  Martin  was  prefent 
with  me,  he  told  me  that  the  old  matter  had  broken 
out  again,  and  the  Governor  was  going  that  day  to 
compliment  Judge  Dorrance  with  a  writ.  He  then 
alked  me  what  I  knew  about  the  paper,  and  faid 
that  he  fuppofed  I  mould  be  fummoned  as  a  witnefs 
in  the  Cafe.  I  told  him  I  had  feen  a  paper,  re- 
specting the  Beaver-hat,  in  the  Governor's  hands  i 
and  that  it  did  not  appear  to  have  been  in  the  Gov- 
ernor's hand  writing.  He  obferved,  that  I  could  of 
courfe  know  nothing  about  the  matter.  He  foon  af 
ter  went  away." 

CALEB  HARRIS,  called  by  the  Plaintiff.  "  At 
the  Election  in  May,  1800, 1  flept  in  the  fame  room 
With  Col.  Sayles.  One  night,  after  we  were  a- 
bed,  Sayks  began  to  talk  of  Judge  Dorrance,  and 
highly  dilapproved  of  his  conduct.  He  faid  that 
Governor  Fenner,  on  their  paffage  to  Election,  had 
fbewn  him  a  paper  which  contained  an  account  of 
Judge  Dorrance's  felling  a  dead  body  for  a  Beaver- 
hat.  He  defended  die  paper  to  me  in  much  the 
lame  words  which  he  has  ofed  in  his  teftimony  here* 
The  ftory  was  entirely  new  cu  me  j  and  ntxt  morning 
1  acquainted  Judge  Dorrance  with  what  Sayles  had 
jtoid  me.  The  judge  laid  he  had  never  heard  of  it 
kef ore*" 

CHARLES  DYER.     «  Sometime  after  theap- 
pearancc  of  ju#ge  Dorraace's  publication,  Benja- 
min 
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mih  ftaridall  wis  at  dur  ftore^  when  there  happened 
to  be  fome  converter  ion  refpeciing  the  Beaver-hat 
and  dead  body.  I  aflced  him  fome  thing  about  his 
teftimony  which  he  had  given  in  a  depofition  taken 
by  the  Governor  concerning  the  bufinefs.  Randall 
laid  they  had  lied  about  him  iiice  the  Devil :  That 
he  knew  not  what  the  hat  was  given  for ;  and  that 
he  was  ferry  for  what  he  bad  faid,  and  would 
not  have  faid  it,  had  he  forefeen  the  confequences. 
He  faid  that  Dr.  Bowen  fpoke  to  him  for  the  hat 
before  the  man  hung  himfelf." 

HENRY  ALLEN,  «  Benjamin  Randall  was 
at  our  fhop  to  buy  fome  oil  ot  vitriol.  I  heard  him 
fay  that  the  Beavcr.bat  was  fpoken  for  before  the 
man  hung  himfelf." 

Q.  By  Defendants  Coanfel.  Did  Randall  pay 
you  for  the  Vitriol  at  that  time  ? 

A.  Yes, 

NEHEMI  Att  KNIGHT,  called  by  the  Govern- 
or. "  1  know  nothing  pertaining  toj  the  iffue  be- 
fore the  Jury.  I  received  a  letter  from  Governor 
Fenner,  and  went  to  his  houfe.  He  (hewed  me  a 
writing  containing  as  much  as  twenty  pages  in  folio, 
relating  to  the  cite  of  Atwood  and  Smith.  I  will- 
ed to  fee  the  other  gentlemen  concerned  in*  the  bu-> 
finefs,  and  the  Governor  wifhed  it  alio*  Tne  gen- 
tlemen were  accordingly  fent  for,  and  attended.  A 
great  deal  was  faid  about  a  fettlemcnt  in  that  cafe  * 
and  the  Governor  feemed  defirous  to  promote  a  let- 
tlement  in  an  eafy  way  to  the  parttes.j  The 
Governor  faid  the  reafon  why  he  rcqucftcd  Beverly 
to  commit  the  hiftory  ot  the  cafe  to  writing,  was 
that  the  matter  might  be  made  known  to  the  parties. 
The  Governor  was  of  opinion  that  if  Smith  could 
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fiot  be  relieved  by  the  General  AfiVmbly,  the  Judge! 
of  the  Court  would  have  the  debt  to  pay.  Judge 
Dorrance  faid  that  he  never  had  any  thing  to  do  in 
the  bufinefs*  I  was  Sheriff  at  that  time  and  had  the 
fervice  of  the  execution  ;  but  had  no  intercourfe 
?»wth  Judge  Dorrance  about  it,  and  do  not  know  of 
his  ever  paying  any  of  the  expences  of  the  procefs* 
The  Governor  appeared  fatisfied  with  Judge  Dor- 
ranCe's  conduct." 

JASON  NEWELL,  called  by  the  Governor, 
«'  I  know  George  W.  Hcppin^  I  faw  him  feveral 
davs  ago.  He  faid  he  was  a  witnefs  in  this  cafe  % 
and  wiihed  that  Governor  Fenner  might  be  fo  beat- 
en in  the  caufe  that  he  could  riot  be  able  to  look 
nis  own  ion  in  the  face.  I  afk,ed  him  if  he  was  not 
willing  that  jufiice  mould  be  done.  He  anfwered, 
that  he  wilhed  by  all  means  to  have  juftice  done* 

JOHN  CARPENTER,  called  by  the  Governor* 
<c  1  heard  Charles  Dyer  fay,  that  Benjamin  Randall 
told  htm  that  the  Beaver-hat  was  fpoken  for  before 
the  man  hung  himieif,  he  obferved  alfo  that  Ran- 
dall was  intoxicated  when  he  told  him  fo." 

4\  By  Plaintiff* s  Cuun/eL  Was  you  prefent  when 
Randau  gave  a  depoficion  refpecting  this  bufinefs* 
for  the  Governor's  ufc,  about  the  time  of  the  com* 
mencement  of  his  adtion  agaiwit  Judge  Dorrance  ? 

A.     I  was. 

S$>j     Was  Randall  fober  at  that  time  ? 

d.  We  took  his  ftrft  depofition  in  an  evening* 
He  was  then  very  much  in  liquor ;  and  the  next 
gay  we  took  his  Qepoimon  over  again. 
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Jg.    Who  applied  to  him  for  his  deposition  ? 

A.     1  applied  to  him  at  that  time. 

^.  At  whofe  requeft  did  you  undertake  this  bu* 
finefs  ? 

A,  I  don't  know  but  It  was  Judge  Martin's—* 
No,  it  was  not  Judge  Martin. 

J|>.  Did  Governor  Fenner  employ  you  ? 

A,  No. 

Sgj  Did  you  undertake  it  all  of  your  own  head  F 

A.  y N— N— No. 

(Here  Mr.  Howell  interfered,  and  requefted  the 
protection  of  the  Court  for  the  Wicnefs,  that  he 
rnight^not  be  compelled  to  anfwer  questions  Lhat  tend 
eo  criminate  himfelt.) 

JUDGE  MARTIN.  "I  recoiled  about  the 
taking  of  Randali's  depofition.  John  Carpenter 
applied  to  me  and  bold  me  he  wanted  the  dep»fic<on 
taken,  I  confidered  the  matter  over,  and  concluded 
not  to  take  it  myfelf.  fVe  then  concluded  to  apply 
to  'Squire  Thurber,  for  him  to  do  tnat  buiineh>.— * 
Randall  at  that  time  was  very  drunk..5' 

WANTON  STEERE.  <<  Sometime  pad,  I 
was  with  Mr.  Thomas  Brown  at  Col.  Hoyle's,  and 
faw  Benjamin  Randail  there.  We  had  fome  con- 
verfation  refpefting  this  luit,  and  t^o.  matter  pi  the 
Beaver-hat.  Randail  told  us  that  the  Governor 
had  privately  talked  with  him  a  great  many  times, 
§nd  defired  him  when  he  fhould  come  to  teftify  in 
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he  Trial,  to  fay  things  that  were  not  teuej  and 
vh;rh  Randall  fatd  he  (hould  not  confent  to  do* 
Troth  i  he  faid,  was  the  beft  policy.'^ 

THOMAS  BROWN  teftifled  that  he  was  pre- 
fent,  and  heard  the  fame  conversation  with  Randall* 
in  (he  lame  manner  as  Capt.  Steere  had  teftifted. 

BENJAMIN  RANDALL,  called  by  the  Go- 
vernor,  teftifled  that  the  Governor  never  fpoke  to 
Jiim  in  private  w  tfyc  [uty&B  ej  th§  Be^ver-hM* 

RESOLVED  SMITH,  called  by  the  Governor, 
teftifled  that  he  never  heard  the  Governor  direct  Ran- 
dall to  m;sftate  any  fad  in  Court* 

WILLIAM  PEC£HAM,  called  by  the  gover- 
nor, teftifled  that  he  firft  gave  Randall's  depofuion 
tp  the  Governor,  while  he  was  at  Newport. 

JOEL  METCALF  teftifled,  that  in  the  time  of 
the  yellow  fever  in  1800,  he  was  a  member  of  the 
Town-Council,  and  was  present  when  the  Governor 
had  a  dispute  with  Judge  Dorrance,  who  was  then 
Frelident  of  the  ^own.Council, 

CA^EB  HARRIS  re-examined.  %  Did  Gov- 
ernor Fenner  ever  tell  you  the  reafon  why  he  em- 
ployed Beverly  to  write  that  ftory  of  the  law-fuit  I 

A.  He  told  me  that  he  defired  Beverly  to  com- 
mit the  ftory  to  writing,  that  he  might  fee  if  Bcverlj 
could  tell  the  ftory  twice  alike. 

The  Counfel  for  the;  defendant  agreed,  that  as 
the  evidence  of  the  Defendant's  publiihing  the  libel 
depended  chiefly  on  the  teftimony  of  Col.  Saylea,  the 
jury  would  not  be  warrantable  in  conyidting  him  o£ 
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the  flander  on  fuch  flight  grounds  j  beeaufe  ?e  was, 
probable  that  in  fuch  a  length  of  time  his  memory 
had  failed  him.  The  integrity  ofCol.  Savles  however 
was, in  unlimited  terms,  by  them  acknowledged  to  be 
immoveable  They  inftfted  that  th  ccopy  of  the  agree*  . 
ment  was  the  paper  which  he  had  miftaken  for  the 
libel. 

The  Plaintiff's  Counfel,  in  the  clofe  of  the  Cafe, 
confidently  contended  that  there  never  was  a  cafe 
more  fully  and  fubftantially  proved.  Col.  Savles, 
a  man  whole  veracity  or  candour  had  never  beea 
queftioned,  had  been  fo  ftubborniy  pofitive  in  his  tef. 
timony,  that  no  ingenuity  or  management  could  e- 
vade  it.  It  was  in  vain  for  the  Defendant  to  triffle 
with  his  own  character,  by  endeavoring  to  paim 
upon  the  J  ury  a  prefumption  that  the  copy  of  the  a- 
greement  was  actually  the  paper  which  he  mewed 
to  Col.  Sayles.  It  was  in  vain  to  perplex  the  intelli- 
gence of  common  fenfe  by  cavilling  f  rmiles  of  the 
infufficiency  of  Sayles'  memory.  Col.  Sayles,  the 
very  next  day  after  he  faw  and  read  the  paper  on 
board  the  Packet,  gave  the  fame  account  of  it  to 
Judge  Caleb  Harris,  which  he  had  given  in  Court. 
Sylvanus  Martin  had  alfo  heard  the  witncls  relate 
the  ftory  in  the  fame  manner.  Rr.  Comftock  and 
Mr,  Hunter  had  both  heard  the  Governor  refer  to  a 
paper  of  the  fame  defcription,  The  quettion  whol- 
ly retted  on    this  point  :    Either    thofe    witneffes 

were  guilty  of  deliberate  perjury,  or  the  Governor 

was  really  guilty  of  the  (lander. 

On  Saturday  evening,  being  the  fourth  day  of 
the  trial,  the  arguments  were  ciofed,  ana  the  caafe 
ccmmittcd  to  the  jury.  About  a  me  o'clock,  t^e 
^mc  evening,  the  Jury  retired  to  their  room.  They 
there  continued,  without  agreeing  on  a  vcrdi<5t,  til! 
after  the  Court  was  opened,  on  iVtonaaj/  mbrWg» 
when  they  appeared  and  informed  the  Cou  t  ttiat 
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there  was  no  probability  of  their  ever  agreeing,  an^ 
requefted  the  Court  to  receive  the  papers  of  the 
Cafe.  The  Chief  Juftice  refufed  to  take  the  papers. 
He  was  of  opinion  that  their  ditagreement  was  ow- 
ing chiefly  to  an  unaccomrnodating  party  fpirit, 
which  they  ought  to  endeavour  to  quality  and  fub- 
due.  He  told  them  it  was  their  duty  to  agree,  and 
that  they  ought  not  to  relinquish  the  caufe  till  they 
were  all  or  one  opinion.  He  thereupon  ordered 
them  to  retire  a  fecond  time,  which  they  according- 
ly did  j  and  between  three  and  four  o?clock,  in  the 
afternoon,  they  returned,  and  informed  the  courc 
that  they  had  figned  a  verdid.— The  Clerk  tooi*  the 
verdict  and  read  it  aloud,  in  the  following  words 
*«  We  find  for  the  Defendant  his  coft."  The  Counfd 
for  the  Defendant  upon  this,  requefted  tne  Clerk  to 
enter  the  Verdict  according  to  ttiQ  two  iflues  join- 
ed, and  afked  the  Plaintiff's  Council  if  they  had  any 
cbje&ion*  They  were  anfwered  that  the  verdict 
was  expected  to  be  entered  according  to  the  inten- 
tions of  the  Jury.  Whereupon  ieverai  of  the  Ju- 
ry declared  to  the  Court  that  they  did  not  mean  to 
find  the  trtuh  of  the  Defendant's  Flea  in  Bar  lo  the 
ci^ht  fiffl  Counts,  and  that  they  believed  the  Plaintiff 
entirely  innocent  of  the  facts  charged  agamft  him  10 
the  PJea  \  and  the  foreman  told  rjie  Court  that  the 
whole  Jury  had  uniformly  exprefled  the  fame  opm- 
ion.  While  this  converfation  was  palling,  Mr* 
Howell  had  drawn  the  form  of  a  verdict  to  be  enter- 
ed, which  was  nearly  in  theie  words :  cc  We  find 
for  the  Defendant  upon  the  firft  iflue  :  We  alfo  find 
for  tne  Defendant  on  the  fecond  iflue,  with  coir.." 
This  form  was  read  and  objtcted  to.  The  Court 
ordered  the  Clerk  to  enter  the  verdict.  The  Clerk 
was.  at  a  lofs  to  know  how  to  make  the  entry, 
and  applied  to  the  Court  for  their  inftructions. 
Tne  Lhitf  Jultice  faid,  "  Write  the  verdiB  in  the 
gammon  manner*    I  don't  know  what  elfe  to  Jay,3*    A- 
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siothei*  controverfv  arofe  between  the  Counfel,  when 
one  of  the  Plaintiff's  Counfel  defired  the  Jury  to  in- 
form the  Court  what  they  meant  to  find  in  their  ver- 
dict. Upon  this  the  Chief  Juftice  faid,  "The  Jo\. 
r  i  ers  ought  to  be  difmiffed,  becau/e  they've  been  Jhut  up 
fo  leng,  and  haven't  had  no  refrejhment*  that  they  can't 
Jtand  it  any  longer.  The  Court  can  do  about  the  verditfs 
I  guefs"  Several  ot  the  Jurors  did  not  feem  wil- 
ling that  the  Jury  mould  leave  the  (land  till  the  ver- 
dict was  decided*  One  of  them  vehemently  begged 
the  attention  of  the  Court,  and  told  them  that  he 
meant  to  find  for  the  Defendant  only  on  the  eight 
latt  counts,  and  offered  to  give  his  reafons  for  fign- 
ing  the  verdict  in  the  manner  he  did.  But  the 
Court  did  not  look  towards  the  Juror,  or  take  any 
notice  of  what  he  faid  j— and  the  Juror  therefore  de- 
fitted.  The  Court  were  again  applied  to,  to  decide 
the  form  of  entering  the  verdict.  The  Chief  Juftice 
faid,  "  Write  it  as  you  commonly  do,  I  don't  know 
what  elfe  to  Jay,  n't  I"  The  Clerk  finally  enteied 
the  verdict  in  his  minute  book,  in  the  words  of  the 
Jury,  viz  :  "We  Hud  for  the  Defendant  his  coft." 
He  tnen  lpoke  to  the  Jury  in  thefe  words  :  "  Gen- 
ilemen  of  the  Jury,  hearken  to  yourverditl  as  the  Court 
have  recorded  it.  We  find  for  the  Defendant  his 
coil.  Is  this  your  verdiff,  Gentlemen."  Upon  which, 
Nathaniel  Bailey,  oac  of  the  Jury,  immediately  rofe 
and  faid,  "  No,  it  is  not  my  opinion,  I  meant  to 
find  for  the  Defendant  only  on  the  laft  eight  counts." 
He  was  proceeding  further,  while  two  or  three  other 
Jurors  rofe  to  make  tneir  explanations.  The  Chief 
Juftice,  however,  flopped  the  Jurors,  and  told  them 
they  were  dilmifJcd,  and  mull  immediately  retire.— 
Nathaniel  Bailey  Hill  urgently  dehred  to  be  heard; 
but  the  Court  told  him  the  Jury  were  regularly  dif- 
fharged  ot  the  caufe  2  and  that  it  wa&  improper  far 
fhe  Court  to  hear  them  any  more  upon  the  iucjedt. 

The 


Ifhe  tounfeJ  For  the  Plaintiff  now  afked  the  Coiirt 
if  the  verdid  was,  at  all  events,  to  be  recorded  in  its 
preient  fituarion.'  The  Chief  juftice  faid,  "  Why 
the  Juriers  has  all  figned  it,  and  J  can't  Jee  why  *tifn'l 
a  good  verdift  I  am  witling  tho\  and  Ifuppofe  the 
Court  is,  to  hear  all  that  tan  iejaid  upon  it.  IVhat 
W  ye  got  to  Jay  for  your fe  If,  Mr.  Burriil  ?'*  Mr* 
Burrill  told  the  Court  that  his  duty  to  his  client  re- 
quired him  to  object  to  the  verdi&'s  been  recorded  $ 
becsufe  the  Jury^  when  folemnly  called  on,  accord- 
ing ro  the  practice  and  ufage  of  that  Court,  had  de- 
clared it  not  to  be  their  verdict  $  and  that  it  wastot£al* 
ly  againft  their  fcnttrr.eius  and  intentions :  That  the 
Jury  fecmed  to  have  figned  the  verdict  for  the  very 
purpofe  oi  defeating  its  operation,  by  an  explanation 
in  Court  j  and  they  had  been  permitted  to  explain 
themfclves  fufficiently*  in  his  opinion*  to  deltroy  the 
verdict. 

(Here  the  Chief  Juftice  interrupted  and  faid* 
'*  6peak  louder,  Mr.  Burrill,  J%mfcnie  deaf,  an'ts  like 
Vve  not  heard  allUs  been  f aid*  The  Court  has  a  mind 
to  do  that's  right.  Formatter  o*  that  we'll  bear  yen 
patiently,  Mr.  Burrill  and  Mr.  Greene  toe.  proceed 
Mr.  Burrill,'1) 

Upon  thiSj  the  Counfel  for  the  Defendant  moved 
the  Court  that  the  Plaintiff's  Counfcl  be  not  permit- 
ted to  fay  any  thing  further  upon  the  fubjedt  of  the 
verdict.  They  faid  the  verdict  Was  already  record- 
cd  in  the  minute  book,  the  jury  were  difcharged,  and 
the  Plaintiff  was  therefore  entirely  foreclofcd  in  any 
objections  he  could  n  ake  to  the  verdict's  (landing 
on  record  as  it  then  was.  The  PlaintifPs  Counfel  in* 
lifted  on  being  heard,  and  offered  to  produce,  in 
addition  to  the  practice  of  the  Court,  fundry  authori- 
tics  from  the  books,  to  fhew  the  abfoluce  ntceility  of 
the  verdict's  being  annulled. 

The 
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The  Court,  after  whifpenng  among  themifelves 
•  for  about  the  (pace  of  fifteen  minutes,  declared  they 
would  hear  nothing  further  faid  upon  the  matter  at 
that  time.  They  however  laid  they  wouid  at  a 
future  day  hear  fome  further  arguments,  if  the  Plain- 
tiff infilled  on  it. 

■  Such  being  the  fituation  of  the  caufe,  the  Counfel 
ifor  the  Plaintiff  drew  up  a  remonftrance  againft 
the  eftablilhment  of  the  verdict,  praying  that  the 
fame  might  be  annulled  and  held  for  nought.*— 
For  reafons,  they  fet  forth  the  circumftances  attend- 
ing the  delivery  of  the  verdict,  the  conduct  of  the 
Jury,  and  the  proceedings  of  the  Court  thereon. 
This  paper  the  Counfel  for  the  Plaintiff  prefented 
to  the  Court,  and  rcquefted  that  the  fame  might  be 
received  on  file,  in  order  that  the  fubject  of  its 
contents  might  be  argued  at  fuch  time  as  the  Courc 
fhould  appoint.  The  paper  being  read  to  the  Court, 
the  Gotinfel  for  the  Defendant  objected  to  its  being 
received  Jby  the  Court.  They  declared  it  to  be  a  li- 
bel on  the  Court,  inafmuch  as  it  contained  igfinua- 
tions  of  irregular  proceedings  of  the  Court.  They 
laid  the  verdict  was  already  entered  on  ttie  minutes 
as  a  record  of  Court,  arid  the  Court  thcmielves  had 
not  power  to  alter  it. 

The  Counfel  on  the  other  fide  declared  they  had 
iftated  facts  precifely  as  they  occurred,  and  offered 
to  prove  every  fact  by  them  dated  on  the  paper  t> 

but  they  were  anfwered  thac  they  could  not  be  per- 
mitted 

*  A  fcopy  of  this  paper  would  have  been  interred  hare,  had 
h  boon  poiliolc  to  have  obtained  it.  The  Plaintiff's  Counlei 
applied  to  the  Court  for  the  paper,  after  they  had  refufed  to 
receive  it  on  fcle  ;  but,  the  paper  was  unaccountably 
mifUido  Some  of  the  Judges  examined  their  pockets  over  and 
over  again,  but  all  to  no  purpofc.  They  finally  declared  than 
it  was  not  to  be  found  5  I 
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mkted  to  prove  things  done  in  the  pretence*  and 
under  the  view  of  the  Court  itfelf. 

The  Court,  after  whifpering  fome  time*  declared 
that  the  paper  fhould  not  at  that  time  be  entered  on 
file,  but  that  they  would  take  it,  and  carry  it  a  few 
days  in  their  pockets,  and  at  a  convenient  time 
would  fay  whether  they  would  formally  receive  it* 
The  Chief  Juftice  faid  <c  The  Court  has  no  objec- 
tion to  let  the  paper  be,  1 '11 put  the  paper  tn  my  pock* 
et  till  the  Court  can  fee  about  it.  We'll  hear  what 
the  parties  ha' to  fay  before  the  Court's  done*  Te  ba'nt 
no  objeSion  Vjpojc  to  that,  ba'ye  ?  Heb  J" 

The  Court  refufed  to  appoint  a  particular  day  for 
hearing  the  motion  for  their  receiving  the  paper  ; 
but  they  faid  they  would  fee  about  it  before  therifing 
of  the  Court.  They  kept  the  paper  in  their  pofleflion 
till  the  tenth  day  after  the  return  of  the  verdidt,wfaen 
the  motion  was  again  brought  before  them,  and  they 
confented  to  hear  the  arguments  upon  the  fubject. 
The  Defendant's  Counfel  again  repeated  their  objec* 
tions  to  the  paper's  being  received,  or  the  Plaintiff's 
being  fuffered  to  fay  any  thing  more  againft  the 
propriety  of  the  verdict.  The  PlaintifPs  Counfel 
infifted,  that  the  verdict  was  incomplete,  irregular, 
and  ablolutely  void  of  nie\f.  They  faid  it  had  al- 
ways been  the  uniform  practice,  and  cuftom  of  the 
Court,  not  to  eonfidcr  a  verdict  complete  till  the 
Jury  had  folemnly  acknowledged  it  as  their  verdict* 
and  perfiftcd  in  it,  after  the  Court  had  entered  it  in 
their  minute-book.  That  fuch  was  the  practice  alfo 
in  the  Supreme  Court,  where  feveral  verdicts  were 
recollected  to  have  been  fet  afide,  by  reafon  of  fome 
of  the  Jurors  diffentirig  to  it  after  the  Court  had 
entered  it  on  the  minute-book  s  Tnat  in  tne  prelent 
Caie,  feveral  of  the  Jury  had  folemnly  declared 
their  utter  diilent  to  the  verdict,  before  they  were 
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tfifmifTed  from  the  caufc ;  and  it  could  nat  there* 
fore  be  faid  to  be  the  verdict  of  twelve  men. 

Here  the  Chief  Juflice  interrupted,  and  faid, 
u  What  d'ye  fay,  Mr.  Greene  ,?  If  I  under  ft  and  the 
matter  right y  the  que/Hon  now  afore  the  Court  is,  whe- 
ther there  Jhall  be  no  more  /aid  about  the  verdi£f9  and 
whether  o'no  the  Court  fh all  receive  the  paper.  For 
my  partt  1  wijk  to  do  one  thing  to  a  time." 

After  this  the  arguments  were  confined  to  the 
queftion  of  receiving  the  paper  -,  and  when  the  opin* 
ion  of  the  court  was  taken  the  Chier  Juitice,  after 
whifpering  a  few  minutes  with  the  Court,  fpoke 
nearly  as  follows  :  "'Tis  the  'pinion  of  the  Court  the. 
paper  dont  ought  to  be  received  in  its  prefent  form. 
fe  may  thsugb  make  another  motion  to  the  Court  an 
*ye  will,  an  the   Court  will  hear  ye." 

The  Counfel  obferved,  that  the  four  days  from, 
flhe  return  of  the  verdicVhad  expired,  which  the  law 
allowed  for  riling  motions  for  fetting  afide  verdicts  » 
and  the  Court,  they  well  knew  could  not  hear  an- 
other motion  upon  the  fubject.  They  alfo  obferved, 
that  they  knew  of  no  other  form  different  from  the 
®ne  already  decided  on.  They  had  let  forth  all  the 
facts  on  which  their  motion  was  grounded,  and  it 
was  impoflible  to  draw  a  different  form  without 
misftatifig  facls  i  they  therefore  informed  the  Court 
that  they  ihould  not  trouble  their  honours  with  any 
more  motions  on  the  fubject.  Upon  this  the  Chief 
Juftice  iaid  tcThe  Court's  quite  willing  to  keep  a  bear* 
ing  motions  as  long  as  there's  any  thing  to  fay."  There 
Was  however  nothing  further  laid  -,  and  the  verdict 
was  eftabliihed,  and  entered  on  record. 


The  following  Certificates  are  prefented  by  twq 
of  the  Jurors,  for  the  purpofe  of  publicly  vindi- 
dicating  their  own  conduct  in  figning  the  vei\* 
diet : 

"  I  certify  that  I  was  a  Juror  in  the  Cafe  of  John 
©orrpnee,  Efq.  againft  Arthur  Fenner,  Efq.  tried  at 
the  December  Term  of  the  Court  of  Common  Pleas 
in  the  County  of  Providence,  1801 — That  I  with  the 
other  Jurors  figned  the  verdidfc  in  the  following  words, 
"  We  find  for  the  Defendant  his  ccft  :"—  My  fign. 
3ng  this  verdict  was  owing  wholly  to  the  abfolute  nc 
ceflity  at  the  time  of  my  being  immediately  relieved 
from  the   caufe.     I  was  fhut  up  with  the  Jury  from 
o.  o'clock  on  Saturday  evening  till  late  in  the  fore- 
noon of  the  Monday  following,  more  then  fix  and 
thirty  hours,  fufFering    under    fevere    indifpofition 
from  the  pleurify,  before  we  could   be  permitted  to 
appear  before  Court.     We  bad  not  then  agreed  on  a 
verdict,  and  the  Court  infifted  on  our  retiring  again, 
for  the  purpofe  of  agreeing,  if  poflible.     We  again 
yetired,  and  continued  in  debating  upon  the  verdict, 
mylelf  lefufing  to  fign  it  in  favour  of  the  Defendant 
on  the  eight  firft  Counts  of  the  Declaration,  till  fome 
time  In  the  afternoon  of  the  fame  day,  when  my  in- 
difpofition was  encreafing  upon  me,  I  was  compell- 
ed, at  all  events,  to  get  rid  of  the  bufinefs.     I  there- 
fore let  my  name  to  the  verdict,  with  an  intention 
ot  explaining  myielf  to  the  Court  when  the  verdict 
ihould  be  delivered  to  them  5  and  with  an  expecta- 
tion of  being  able  to  prevent  its  operation  as  a  ver- 
dict by  exprefiing  my  diffent  to  it,  after  it  fhould  be 
read  by  the  Clerk,  and  offered  to  the  Jury  on- the 
iland  tor   their  acknowledgment.     But  when  the 
Clerk  read  the  verdict  before  the  Court,  and  afked 
the  Jury  if  it  was  their  verdict  ?  The  Court  ordered 
the  jury  to  immediately  retire  from   the  (land.     I 
at  the  fame  time  dtclared  my  diffent  to  the  verdict* 
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but  was  rcfufed  a  hearing.  Had  not  the  Coun 
compelled  the  Jury  to  fuddenly  depart,  I  fhould 
have  immediately  told  the  Court  my  fituation  in. 
regard  to  my  health,  my  reafons  for  figning  the  ver- 
dict, and  my  utter  diffent  to  its  being  recorded  ;.  as 
it  was  intirely  againft  my  opinion  and  intention. 
NATHANIEL  BAILEY." 

"  I   certify,  that  I  was  a  Juror  in  the  Cafe  of  John 
Dorrance,  Efq.  againft  Arthur  Fenaer,  Efq.  tried  at 
the  December  Term  of  the  Court  of  Common  Fleas 
in  the  county  of  Providence,    1801.     That  I  with 
the  other  Jurors  figned  the  verdict  in   the  following 
words.     "  We  find  for  the  Defendant  his  colt."— 
My  figning  this  verdict  was  owing  to  the  long  time 
we  were  confined  in  the  Cafe,  and  feeing  no  profpect 
of  beiag  relieved  by  the  Court,  when  we  were  called 
before  them  on  Monday,  late  in  the  forenoon.    At 
this  time  we  had  not  agreed  on  a  verdict,  and  the 
Court  directed  us  to  retire  again,  and  agree  if  pof- 
fible.     We  again  retired  and  continued  debating  on 
the  verdict,  myfelf  and  Capt.  Bailey  refufing  to  fig  a 
it  in  favour  of  the  Defendant,  till  fometime  in  the 
afternoon  of  the  fame  day,  when    being  very   much 
fatigued  in  debating  on  the  fubject  I  was  compelled 
to  lign  the  verdict  to  get  relieved  from  the  bolinefs, 
with  an  expectation   that  there    would  have  been 
fomething  laid  by  fome  of  the   jurors  that  would 
h?vc  induced  the  court  to  reject:  the  verdict. 

GEORGE  BURTON." 


In  the  Case 
ARTHUR  FENNER  vs.  JOHN  DORRANCE, 
Commenced  at  the    December  Term  of  the 
Court  of   Common  Pleas,  in  the  Coun- 
ty of   Providence,    A.    D.    i8oi. 


THIS  was  an  Action  of  the  Cafe  commenced 
by  His  Excellency  Arthur  Fenner,  Efq.  a* 
gainft  John  Dorrance,  Efq.  charging  the  Defendant 
with  having  published  a  falfe  and  fcandalous  Libel 
againft  the  Plaintiff,  which  appeared  in  the  Provi- 
dence  Journal  of  the  6th  of  May,  1801.  The  Cafe 
was  called  for  trial  in  the  morning  of  the  21ft  day  of 
the  Term,  and  the  13th  day  of  January,  1802.  The 
fame  Jurors  were  firlt  called  who  were  originally  cal- 
ed  m  the  former  cafe  between  the  fame  parties,  as 
ftatcd  in  the  former  part  of  this  publication.  Naa- 
man  Aldrich,  Nathan  Dyer,  James  Hammon  and 
Charles  Low  were  challenged  by  the  Governor,  on 
the  fame  grounds  that  they  were  challenged  former-, 
)y  j  and  the  fame  arguments  upon  the  challenges  were 
lepeated,  excepting  the  obfervations  of  Mr.  Dor- 
ran  ce's  Couniel,  that  the  fame  grounds  for  the  chal- 
lenge of  Mr.  Hammon  did  not  exift  as  in  the  former 
Caie  i  becaufe,  as  he  was  challenged  for  having 
made  up  a  previous  judgment  of  the  Cafe,  the  iaiive 
objection  muft  certainly  now  equally  applied  to  all 
the  Jurors  who  beard  the  other  Cafe,  and  were  to 
decide  in  this  alfo,  for  the  fame  principles,  fads  and 
evidences  were  to  be  inveftigated  in  this  as  in  the  o« 
ther  Cafe.  The  Court  however  difmifled  thefe  four 
J  urors  in  the  fame  manner  as  before.    Ac  the  time 
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ihe  court  adjourned  to  dine,  the  Jury  was  completed 
and  con  fitted  of  the  fame  Jurors  as  in  the  other  cafe, 
excepting  Nathaniel  Bailey,  who  had,  at  the  time  the 
verdict  in  the  other  cafe  was  returned,  obtained  a 
temporary  excufeon  account  of  his  being  unwell.— 
His  place  was  fupplied  by  George  Nicholas,  another 
of  the  drawn  Jurors. 

At  the  opening  of  the  Court  at  three  o'Clock,  P. 
M.  after  Mr.  Burrill    had  begun  the  opening  of  the 
Cafe    on  the  part  of  the  Defendant,  Mr.  Howell  in- 
terrupted him,  and  challenged  George  Nicholas,  a 
Juror*     He  fuggelted   its  having   been    difcovered 
that  Mr.  Nicholas  had  publicly  expreffed  his  fenti- 
ments  upon  the  merits  of  the  Cafe.     He  thereupon 
queftioned  the  Juror  on  the  fubject.     The  Juror  de- 
clared that  tovhis  recollection    and  confident  belief, 
he  had  never  expreffed  any  opinion,   or  any  thing 
whatever,  to  anv   perfon,  concerning  the  Cafe,   nor 
had  he  ever  converfed  upon  the  fubjedt  in  any  man- 
ner.    He  was  almoft  entirely  ignorant  of  the  fubject 
of  the  fuit.     He  was  then  informed  that  the  a&ion 
was  concerning  a  libel  by   Judge  Dorrance  againft 
the  Governor,  which  was  publifhed  in  a  newfpaper  5 
and  was  alked  if  he  had  ever  read  the  publication.— * 
He  aniweied,   that  he  had  never  read  the   publica* 
tion  or  heard  it  read.     On  being  queftioned,  he  de- 
clared he  had  no  bias  upon  hrs  mind  that  could  pof- 
fibiy  operate  to  prejudice  or  favour  either  of  the  par- 
ties:    He  obferved,  that  he  made  thefe  explanations 
merely  to  do  away  the  infinuations  ag&inlt  his  honour 
and  rectitude,  which  implied  that  he  had  concealed 
his  fituation  for  the  purpofe  of  nolding  a  place  on  the 
Jury  to  manage  the  interefts  of  a  particular  party.- 
He  defired   heartily  to  be  releaied  from  the  caufe; 
and  as  tnere  exifted,    in  one  of  the  parties,  fcruples 
in  regard  to  his  competency,  he  conceived  there  wa* 
aitrong  propriety  in  his  being  discharged.— Benja.- 
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Min  Jenks  was  then  called,  by  the  Governor,  as  a 
witnefs.  He  teftified  that  he  lived  in  the  village  of 
Pawtucket,  in  the  neighborhood  of  Mr.  Nicholas. 
That  he  (the  witnefs)  was  one  day,  in  the  fore  part 
of  laft  Mar,  at  the  time  of.  the  firft  appearance  of 
Judge  Dorrance's  publication,  at  a  place  called  Poet's 
Corner,  in  company  with  Abraham  Wilkinfon,Timo« 
thy  Greene,  Samuel  Slater  and  George  Nicholas,  the 
Juror :  That  fome  of  the  company  talked  about  Judge 
Dorrance's  publication  5 — fome  of  them  commend* 
ed  it,  and  feme  condemned  it :  That  during  this 
converlation,  Mr.  Nicholas  flood  by,  laid  nothing, 
and  feemedto  take  but  little  notice  of  what  was 
faid.  At  laft  Nicholas  left  the  company,  and  juft 
as  he  was  going,  one  Bagley  happened  to  be  paf- 
fing  by.  Nicholas  fpoke  to  Bagley,  but  fo  low, 
and  in  fuch  a  manner,  that  the  witnefs  could  net  dif- 
tingui/h  a  word  that  be/aid  ;  but  h/eemed  to  imply 
as  much  as  to  lay  "  The  publication  was  good  enough 
for  Governor  Fenner  ;  or/omething  to  that  purport."' 
The  Juror  was  afked  if  he  recollected  the  converfa- 
tion ipoken  of  by  Jenks.  He  however  declared 
himielf  abfolutely  certain  that  no  fuch  convcrfation 
ever  happened  j  and  that  Jenks  was  totally  mifta- 
ken  (to  ipeak  thebeft  of  it)  in  every  thing  he  had 
faid.  He  Taid  that  Benjamin  Jenks  was  a  maa 
with  whom  he  did  not  aflbciate,  and  fuch  a  conver- 
sation could  not  have  happened  without  his  remem- 
bering it. 

TIMOTHY  GREENE  was  called  by  Mr.  Dor* 
ranee,  and  after  taking  his  affirmation,  was  asked 
if  he  remembered  any  fuch  converfation  in  the  pre- 
tence of  Jenks;  He  faid  that  he  did  not  5  and  faid 
he  was  perfectly  furc  that  no  fuch  converfation  ever 
happened  in  his  (the  witnefs')  prefence.  He  ad- 
ded that  Jenks  was  a  perfon  uniformly  fhunned  by 
all  the  people  whom  he  mentioaed  to  have  conver- 
ted with  at  Poet's  Corner.  ABRAHAM 


Aim  Aft  AM  WTLtClNsb^  atfo  pofitivefyck, 
hied  the  pcfiibilitv  of^,ny  fuch  converfation's  taking 
place  in  his  pretence.  He  fcarcely  ever  fpoke  to 
Jenks,  and  avoided  his  company  as  much  as  poflU 
ble.  He  repeated  the  teftimony  of  Timothy 
Greene  in  much  the  fame  manner.* 

Timothy  Greene,  Abraham  Wilkinfort,  Sylvantis 
Brown,  John  Jenckes  and  Elifha  Olney,  were  all 
queftioned  refpecTing  the  general  reputation  of  ben- 
jamin Jenks  in  regard  to  truth  and  veracity.  They 
all  unan'moufly  teftifled,  that  they  were  acquainted 
with  him,  and  that  he  was  generally  confidered  m 
liis  ne/ghbourhood  as  a  man  unworthy  of  belief, 
and  as  one  who  had  but  little  regard  to  his  own  feV 
potatioh. 

Mr*  Howell  in Gfted  on  the  witnefTes  teftifying 
to  their  opinion,  whether  Benjamin  Jenks  was  to 
be  believed  when  Under  oath.  Some  of  the  witnelf- 
es  hefitated  in  giving  their  opinion  upon  that  points 
Mr.  Jokn  Jenckes,  however,  declared  that  he 
ihould  have  no  kind  of  confidence  or  belief  in  what 
he  faid*  whether  he  was  under  oath  or  not.  He 
faid  he  had  no  kind  of  grudge  againft  him,  but  he  fo 
well  knew  the  man,  as  well  as  his  character  for  truth* 
that  he  did  not  icruplc  to  pronounce  him  totally 
unworthy  of  belief.  Mr.  Howell  was  now  called  oa 
to  produce  iome  perfon  to  fpeak  in  favour  of  Ben- 
jamin  Jenks.    He  however  produced  nobody. 

The  Governor's  Counfel  now  infifted  that  Mr; 
Nicholas  ought  to  be  removed  from  the  Jury,  as 
Benjamin  Jenks  had  feeii  him  betray  geftures,  and 

Q^  heard 

*  Slater  and  Etegley,  who  were  n*t  prefcnt  at  the- trial, 
have  ft  nee  declared  pofitivciy,  that  no  fuch  conversion  or 
meeting  ever  happened  at  Poet'*  Come  ,  or  any  other  plac« 
to  their  knowledge. 
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lieard  Him  mutter  unintelligible  words,  which  feem- 
ed  to  be  unfavourable  to  the  Governor.  Mr.  Dor- 
rance's  Counfel  obferved,that  they  hardly  knew  what 
arguments  to  ufe  againft  the  motion  for  removing 
the  Juror,  There  were  fuch  grofs  and  glaring  marks 
oi  falfhood  in  what  Benjamin  Jenks  had  fworn  to, 
and  fuch  palpable  grounds  for  prefumption,  that  he 
was  procured  as  a  fuitable  man  to  fwear  Nicholas  off 
the  Jury,  that  they  conceived  the  Court  would  not 
hefitate  in  pronouncing  it  wholly  unworthy  of  their 
regard.  Sometime  late  in  the  evening,  the  Court 
were  called  on  for  their  decifion.  They  whifpered 
an  unufu'al  length  of  time,  till  at  1  aft  the  Chief  Juf- 
tice  fpoke  aloud,  in  nearly  the  following  words :  — > 
cc  Why  Ido'na  what  to  say,  n't  I.  It  seems  there's  not: 
guite  evidence  enough  againft  the  Jujuer  to  dismijs  himt 
but  some  of  the  Court  seems  to  think  so  for  all.  They 
seem  to  want  him  off.  For  my  part,  I'm  for  having  it 
right*  I  do'na  what's  beji  to  do.  Governor  Fennery  1 
would  afit  you  if  any  of  the  Wilkinson'  sth  as  ever  affront-. 
edyoutor  the  like  o'  that ;  in  particular  the  one  here  .?" 
Hereupon  the  Governor  rofe  up,  and  talked  to  the 
Court  in  a  voice  fo  low  that  it  could  not  oe  diftincc- 
ly  heard  by  the  audience.  Part  of  his  information 
however  amounted  to  fay  that  Oziel  Wilkinfon,  faV 
ther  of  the  young  gentleman  prelent,  was  generally 
oppofed  to  him  (the  Governor)  in  public  matcers,— * 
Upon  this  Judge  Martin  queltioned  the  Juror,  whe^ 
trier  he  was  not  fometimes  employed  by  fome  of  the. 
Wilkinfons.or  fome  of  their  connections.  The  Ju- 
ror anJwered,  that  he  had  fometimes  worked  in  the 
bufinefs  of  his  trade,  a  houie. carpenter,  for  Samuel 
Slater :  That  Samuel  Slater  rnarned  the  daughter  of 
Oziel  Wilkmfon,  who  was  father  to  the  young  man 
prefent  in  Court.  He.was  then  alked  if  he  had  ever 
converfed  with  Mr.  Slater  refpe&ing the  cafe. oti 
trial.  He  aniwered  that  he  had  not  j  and  that  he 
4$  not  recollect  to  have  ever  heard  Mr.  Slater,  or 
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any  of  the  Wilkinfon's  fpeak  concerning  the  cafe.— 
The  Court  at  length  came  to  a  decifion.  After 
whifpering  a  few  minutes,  the  Chief  Juftice  faid, 
K  Aye%  the  Court  thinks  it  beji  that  the  Jurier  corns 


By  the  voluntary  information  of  George  Burton, 
a  Juror,  to  the  Court,  that  he  had  expreffedan  opin- 
ion of  the  merits  of  the  cafe  to  certain  perfons,  he 
was  alfo  exeufed  by  the  Court.  Two  Jurors  were 
thereupon  wanting  to  fupply  the  places  of  Nicholas 
and  Burton, when  the  Clerk  called  Nathaniel  Bailey, 
who  had  officiated  as  Juror  in  the  former  cafe,  and 
was  now  again  prefent.  But  the  Chief  Juftice  faid, 
'*  The  Court  has  excused  ail  the  drawn  Juriers,  and 
I  don't  see  as  how  Mr,  Bailey  can  be  one  now.*'  A 
venire  was  now  ordered,  out  of  which  the  Jury  was 
filled  up.  Whereupon  the  Counfel  for  Mr.  Dor- 
ranee  obferved,  that  from  the  manner  in  whicn  the 
Jury  had  been  empannelled,  and  the fentiments  which 
the  Jurors  were  known  to  entertain,  there  was  no  hope 
of  a  fair  trial.  They  therefore  SUBMITTED 
JUDGEMENT  and  appealed . 

At  the  opening  of  this  Trial,  Judge  Dorrance 
read  before  the  Court  a  propofal  to  fabmc  this 
Caufe  together  with  the  former  on<r,  *.'  to  the  deter* 
mination  of  either  three  of  the  Judges  of  the  Supreme 
Court  of  the  State  of  Majachufetts  qr  ConneSiicut,  or 
to  any  three  good  men  living  out  of  this  State  •"  Mr. 
Dorrance  agreeing  at  the  fame  time  to  pay  all  the 
Coftsup  to  the  time  of  the  prqpofal.— *  To  this  pro- 
poial  the  Governor  utterly  refufed  to  acceed.  Mr. 
Howell  obferved  that  he  mould  not  endeavor  to 
prevent  an  amicable  accommodation  between  the 
parties  j  but  for  Governor  Fenner  to  remove  the 
caufe  from  among  his  affectionate  conftituencs  to 
She  Slate  of  Maffachufctts  or  Connecticut,  would,  m 

his 


his  opinion,  be  an  extremely  Impolitic  sftep.     As  to 
the  Governor's  going  to  Connecticut,  Mr.  Howell 
obferved,  that  he  would  make  a  "  pretty  figure,"— 
He  faid,    "  Why  your  Honours  know  that  Governor 
Fenner  is  uniformly  the  scorn  and  derifion  of  the  people 
in   Connecticut.     Ha  /    Their  Poet  Lauredt,  as  your 
Honours  have  seen  in  the  newspaper,  has  doggrelled  him 
off  with  peculiar  scurrility ',   about  white-wajhing  old 
FennerJ  s  snioaky  coat" — In  regard  to  the  Judges  of 
the  Supreme  Court  in  Maflachufetts,  Mr.  Howell 
faid,  "  The  Judges  of  the  Supreme  Court  of  Moffachu- 
fetts  I  am  perfonally  acquainted  with.     They  are,  like 
thofe  of  Connecticut)  what  are  called  good  Federatifts. 
They  muji  of  meeffity  he  biaffed  towards  the  interefis  of 
their  party.     Why  my  Federalifm  has  been  fo    much 
doubted,  that  Ijhould  not  my f elf  confent  to  Jubmit  a 
caufe  of  my  own  to  the  fudges  vf  the  Supreme  Court 
*f  Maffacbii/etts,     Why  are  all  thefe  Federates  par- 
ticularly pitched  upon  to  decide  in  this  caufe  ?  Are  they 
willing  tofubmlt  the  caufe  to  Mr.  Jefferfon  and  Col, 
Burr  ?"     Mr.  Dorrance  faid  he  would  with  all   his 
heart,  fubmit  the  caufe  to  Mr.  Jeff^fon  and   Col. 
Burr,     This  it  was  faid  on  tne  other  fide  would  be 
improper.     Mr.  Dorrance  then  propofed  the  Judges 
of  the   Supreme   Court  of    Pennsylvania,  or   anv 
State  other  than  Rhode-lftand  j  or  even   any  three 
refp^&able  difintereftedmen  of  Rhode- Xflaad.        > 
It  was  all  however  totally  rejected* 
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